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Sociology as a Preparation for Law 


BY FRANK WILSON BLACKMAR 


Professor of Sociology, University of Kansas 
Author of Outlines of Sociology, and other Treatises 


HE social and eco- 

nomic changes 

which are rapidly 

taking place in the 

United States bring 

new questions to the 

front, making it nec- 

essary that legal educa- 

tion should be much 

wider in its scope than 

in former years. The 

fact that lawyers are in 

the habit of going to the legislature and 
to Congress, where laws are made for the 
government of the people, demands that 
they should be wide-awake regarding the 
social and economic questions of the day. 
The fact that many of them become 
judges on the bench makes it necessary 
that they should know something of the 
economic and social life of the people on 
whom they sit in judgment. The fact that 
the lawyers in practice meet with every 
phase of social and economic life would 
seem to indicate that they should have 
some broader preparation than the mere 
knowledge of the law or the technicality 
of practice. Indeed, the legal profession 
has followed precedent, tradition, and 
technicality with such zeal that to a 
layman it would appear that the great 
question in legal education and legal 
practice was to learn how to win cases 


in the law. This statement is made with 
the understanding that the layman like- 
wise does not know the whole question. 
But one thing is certain—the world is 
rapidly becoming more interested in the 
man for whom the law is administered 
than in the law itself; and only those 
laws have the respect and approbation of 
thinking people which are made and 
executed in the immediate interests of 
mankind in general and individuals in 
particular. 

But, to be more specific, how can a 
lawyer, a judge, or a legislator deal 
justly and fairly regarding the labor 
question, immigration question, divorce 
question, child labor, compensation, 
workmen’s compensation, or any other 
social question, without having made a 
larger and broader study of these ques- 
tions from the mere social side than are 
taught in the modern schools of law? It 
is no use to bring up the old argument 
that the law is exact, that precedent is 
authoritative, and technicalities must be 
observed regardless of the state of servi- 
tude of the individuals concerned. The 
modern life must rise higher than anti- 
quated legal dogmatism. The machinery 
that deals in humanity must be human. 
It would be difficult to enumerate the 
number of social crimes that are daily 
committed by blindly following legal 
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precedent, or worshiping at the shrine - 


of legal technicalities. We know very 
well that there is a broader human side 
to the law and to legal procedure which 
must be invoked if our democracy is to 
prevail. Nor is there any use to assert 
the sacredness of the law, nor to attempt 
to put the judge on an im- 
peachable throne. The re- 
spect for the law and for 
judges can be maintained in 
a democracy only by dealing 
justly and righteously with 
all men. 

The study of sociology ap- 
pears to be highly necessary 
to all students who are pre- 
paring for law, and for all 
practising lawyers, and for 
judges on the 
bench. Taking the 
question of crime 
for example, which 
is eminently a so- 
cial question: Two 
hundred years ago 
the idea was de- 
veloped that be- 
cause the criminal 
was. an enemy to 
society he was to 
‘be treated without 
any consideration 
for his personal 
welfare. He was 
to be judged with- 
out a fair hear- 
ing, thrust away 
into a dungeon to 
eke out the remainder of his years in 
a miserable existence, or, having served 
his time, to leave the prison like a 
wild beast to again prey upon human 
society. The modern idea of the crim- 
inal is of a man gone wrong,‘ who 
is not able to walk alone without assist- 
ance and observe the rights of per- 
sons and property. Being in this condi- 
tion, he must be taken charge of by the 
state as a recognized authority and 
guardian of all classes of people who are 
not able to live justly and harmoniously 
with their fellow beings, observing the 
rights and duties imposed upon them by 
the public will as found in law. Grad- 
ually it has dawned upon thinking peo- 
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ple that the prison was not made for the 
purpose of developing and propagating 
crime, but was made for the correction 
of individuals and the lessening of crime, 
and that the law which sends a man to 
the penitentiary is for the same purpose. 
Hence the question arises, What treat- 

ment should be accorded this 

individual who has violated 

the law, so as to insure that 

he will not violate it again, 

and that the general ten- 

dency of law observance 

shall be increased? For the 

purpose of meeting these 

conditions we have. juvenile 

courts, the suspended sen- 

tence the indeterminate sen- 

tence, parole boards, and, 
within the peniten- 
tiary, industrial and 
academic training 
of the prisoners. 
Beyond this, the in- 
dividual system of 
punishment and re- 
form has _ devel- 
oped. In some 
states in the Unit- 
ed States, where 
the suspended sen- 
tence prevails, it 
is possible, where 
two __ individuals 
have committed the 
same crime, for the 
judge to send one 
to the penitentiary 
and the other to his 
home, his judgment being based upon 
what is best for the reform of the individ- 
ual and the advancement of the interests 
of society in general. It is possible that, 
of two persons having committed the 
same crime, one may be retained 
six years and another eighteen months, 
the practice being based on the dif- 
ferent individual characteristics of the 
prisoner. Thus the question of criminal 
law and criminal procedure becomes a 
great deal more a sociological problem 
than a legal technicality. In the long 
run there are more social questions in- 
volved in the apprehension, punishment, 
and reform of the criminal than legal 
questions. Therefore a study of sociol- 
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ogy seems to be quite necessary. A 
score of other examples of similar nature 
might be taken up to point out how es- 
sential social studies are for the prepara- 
tion of the law. The divorce proctor ex- 
isting in some cases is not only the result 
of social conditions, but the result of 
social studies, and his office is created 
more for the social than the legal side 
of the questions involved in the divorce 
problem. 

The various changes in social and eco- 
nomic conditions render it necessary for 
judges to put such interpretation on the 
law as will apply to modern lifé, rather 
than to ancient conditions. Many of our 
constitutions and laws were made to fit 
conditions that do not now exist. It is 
true that legislation tries to follow along 
the line of economic and social develop- 
ment, but the courts, bound by constitu- 
tion and precedent, are continually ren- 
dering decisions which, though legally 
and constitutionally correct, are socially 
wrong. In other words, they do not ad- 
minister the justice for which they were 
instituted. Nearly all the controversies 
that have arisen in recent years have been 
immediately dependent upon economic 
and social conditions. Judges have been 


clung too tenaciously to precedent and 
literal interpretations, without consider- 
ing these new conditions, have frequently 
failed in their judicial functions, for 
here, as elsewhere, the chief end of gov- 
ernment is justice. In order to make the 
liberal. interpretations of the law neces- 
sary for the administration of justice, 
judges should be thoroughly prepared on 
the social problems involved. For ex- 
ample, the noted decision handed down 
by Justice Brandeis on the minimum 
wage law was largely devoted to the dis- 
cussion of social questions and social 
conditions. Why? Simply because it 
was a question of social justice, and was 
dependent more for sound judgment 
upon social conditions than upon legal 
technicalities. 

Moreover, the lawyer, whether he acts 
as prosecutor or defendant at the bar, or 
subsequently as judge, or incidentally as 
legislator, has to do with all kinds of 
social institutions, both public and pri- 
vate. He should have the knowledge of 
these institutions, and all their group ac- 
tivities, that a study of sociology can 
give. 


forced in many instances to make liberal ¢ 0 @ 
interpretations of the law in order to give Moc W lsum 
justice. Indeed, those judges who have 
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The problem thrust upon the courts is the duty of harmonizing, 
without set rules or chart or compass, the relations of man, the 
individual, to the society in which he must belong. Plato declared 
that he was ready to follow as a god any man who knew how to 
combine in his conduct the law of the one and the law of the many. 
How infinitely more difficult the task of prescribing such conduct 
not for one’s self only, but for the one and the many of a complex 
state. It is the most difficult of tasks. It is imposed upon no other 
courts in the world than ours. The duty which Milton took upon 
himself in his epic of justifying the ways of God to man is in our 
time only paralleled by the duty of American courts of justifying 
the ways of society to man and of man to society.—George W. 


Alger. 
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Our Changing Social Order 


BY PROF. WILLIAM A. GANFIELD 
President of Centre College, Danville, Ky.* 


ONESTY is a pre- 

requisite for wis- 

dom, just as sym- 

pathy is a prerequi- 

site for service. A 

ray of light started 

from the sun, the 

source of all light, shot 

rapidly its many mil- 

lions of miles of space, 

struck a flaw on the 

window pane, and fell 

slanting to the floor. A ray of truth 
started from the great source of truth, 
struck the flaw of prejudice in the hu- 
man mind, and fell as error on the poo 


man’s soul. The world’s po 


biggest challenge to 
the men of to-day is a 
challenge to  intellec- 
tual honesty. More 
than half the men of 
America are either un- 
able or unwilling to 
think for themselves. 
In every department of 
human life, we con- 
tinue to think and act 
as did our fathers in 
the yesterday, without 
bringing our thoughts 
or our actions to 
the test of human 
judgment. It is 
possible for a man 
to be a plagiarist 
in the conduct of 
industry, in the 
running of a fac- 
tory, quite as much 
as in the writing 
of an oration for a 
college contest. It 
is even more likely 
that we will adopt 
our social forms 
and customs with 


less regard to their worthfulness and 
with less thought of their value than we 
give to the purchase of a kitchen broom. 
On the other hand, there are signs 
of sudden awakening, and a sudden 
awakening is not always happy. There 
is a radical, questioning spirit in many 
quarters of our modern life. An inter- 
rogation point has been called the “sign 
mark of the age.” Our fathers asked 
the question “What?” Our children ask 
the question “Why?” Father was satis- 
fied when he knew the what of things. 
Your boy is not satisfied until he knows 
the why of things. Give him a new watch 
for Christmas, and if you do not watch 
him, he will take it to 
pieces before New 
Year’s Day, to see why 
it runs and why the 
hands do move. 
Institutions, men, and 
trees must stand the 
same test. “By their 
fruits shall ye know 
them.” Mankind is by 
nature conservative. 
We cling with tenacity 
to those things which 
were our father’s pride, 
and yet there is almost 
nothing which we 
hold forever sa- 
cred. There is no 
institution which 
can permanently 
retain our alle- 
giance and support 
if it cease to render 
us a service. Per- 
formance of a so- 
cial ministry is the 
only assurance of 
permanent life for 
a social institution. 
The time comes 
when the axe must 
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be laid to the root of the old tree. The 
time comes when the older man will be 
set aside for the one of younger years, 
and the time as surely comes when the 
outgrown and outlived institutions will 
yield place to another. 

Even institutions once regarded sacred 
have been outlived and have “suffered 
violence.” There is no guaranty of per- 
manence for the social institution that 
neglects or refuses to perform a social 
service. The institutions of private prop- 
erty, of the family, of the school, of 
the church and the state all seem to us 
to be fundamental, but there were times 
when these did not exist, and within the 
historic era they each and all have many 
times changed function and form. 

Civilization is ofttimes represented in 
the form of a beautiful maiden dressed 
in most becoming style. Upon her fore- 
head are written the words Knowledge, 
Culture, Education, Power. Upon her 
finger tips the words Skill, Industry, 
Thrift, Enterprise, and Wealth. Across 
her breast are written the words Fellow- 
ship, Friendship, Humanity, and Sym- 
pathy, and about her anklets are fas- 
tened the wings with which she hovers 
o'er mankind. She came yonder in far- 
off time to the folk who lived in the val- 
leys of the ancient Tigris and Euphrates 
streams, and while she staid, wonderful 
was the progress which they made. When 
Abraham was still a child at his mother’s 
knee, the Chaldean king, Hammurabi, 
had gathered together their laws into a 
famous code, which in many respects 
was superior to the best that we know 
in Kentucky to-day. And yet Chaldea 
has gone. Civilization was forced to 
take a westward flight. She planted her- 
self in the land of beauty, in the home of 
the ancient Greeks, and rapid was the 
progress which they made, and within a 
few short years they had written more 
names on the page of history of men who 
had made wonderful contribution in the 
things of art, poetry and literature, phil- 
osophy and politics than America has 
done or may dream of doing in the ages 
yet to come. But to-day Greece is gone. 
A few pages in the history text, a spilled 
gravy spot on the tablecloth of history, 
and a language that college students 
hate. The glory of ancient Greece has 
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‘threaten a people’s life. 
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perished, and why? Once more Civiliza- 
tion takes a westward flight, and finds a 
home in the City of the Seven Hills, and 
while she staid, wonderful was the prog- 
ress which they made. Within a few 
short years, the Romans had extended 
their reaching power over a larger area 
of land and a greater multitude of people 
than Alexander did when he wept for 
more worlds to conquer. But once again 
the old story repeats itself. The poison 
got into the Roman blood. The serpent 
stung the heart of her manhood, the asp 
nourished on the bosom of her woman- 
hood, and Rome failed because the Ro- 
mans failed. 

It would be interesting to go on with 
this story, but space forbids. We would 
like to note how Civilization dwelt for 
a time in the vineyards of Spain, and how 
the people of this western peninsula ran 
forward rapidly into the position of 
wealth, luxury, culture, and power, and 
how to-day Spain stands but as a warn- 
ing upon the page of history, and her 
greatness is a fading memory of the past. 
Civilization at last crossed the tossing 
waves of the Atlantic, knocked upon 
New England’s rock-bound coast, and 
slipped quietly in upon Virginia’s invit- 
ing shore. She is here in this land be- 
tween the seas. I think she would like to 
stay. But to-day I hold in my hand no 
brief for to-morrow. I am not a prophet 
nor the son of a prophet. I cannot tell 
what five hundred or five thousand years 
may bring forth. I do not know whether 
one thousand years from now the name 
America shall stand for everything good 
and great as it does to-day. 

There are three sets of forces that ever 
One is from 
without; two are from within. It is al- 
ways possible that a nation may be con- 
quered by some superior power. There 
is always the danger of foreign conquest. 
Sometimes this is but slight, sometimes 
great. Many and varied proposals are 
heard on every hand whereby we may 
secure ourselves from possible foreign 
foes. This, however, is a task for gen- 
erals and statesmen, and is not my theme. 
A second evil force ever threatens 
the life of a state by attacking the 
strength and character of her women 
and men. The loss of physical strength, 
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the decline of moral character, the fad- 
ing of spiritual ideals and visions, the 
quenching of the fires of patriotism 
within the breasts of men, these all en- 
danger the nation’s life. It is, here that 
many nations have failed in the past, but 
this, again, is a problem for our moral 
reforms and our spiritual leaders. 
There is a third danger. It is the dan- 
ger that people shall make uneven prog- 
ress in the several phases of their social 
life; it is the danger that progress shall 
be made more rapidly in some depart- 
ments than in others. It is the danger 
that social ideals shall run forward with 
swifter pace than the change in institu- 
tions of people’s life. The great world 
war of this very hour is a striking illus- 
tration of the fact that we have made 
progress in international commerce 
much more swiftly than has been our ad- 
vance in international law and justice. 
The forces that make for friction be- 
tween the states have increased more 
rapidly than our knowledge of methods 
by which to keep our relations smooth. 
The great industrial wars within our 
own state are another striking illustra- 
tion that in our American life our indus- 


trial progress has been much more swift 
than the progress in our conceptions of 


social morality and justice. The vexing 
questions of the modern American city 
are still another illustration of the fact 
that the American city’s growth has been 
much more rapid than our knowledge of 
how to live together in the congested 
centers of urban life. 


Every generation must have its inher- 
ited institutions revitalized. Social har- 
mony is possible only when all phases of 
human life keep even step. The French 
Revolution became inevitable because 
the progress in social and moral ideas 
and ideals of the French people outran 
the change in her government and politi- 
cal forms. Gradual reformation and re- 
adaptation is the one sure way to prevent 
sudden and unhappy revolution. Revo- 
lution is an unfortunate and abnormal 
method of social progress. We will not 
try to fix the blame for these violent out- 
bursts that scar the page of history and 
make it crimson red. Upon this subject 
our minds would not agree. Some would 
place all the fault upon the stirring agi- 
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tator who awakens people’s minds and 
arouses their passions to fervid heat. 

Some would place all the blame upon 
the poor, patient, and ignorant crowd, 
who long endure, and who, when pas- 
sions are once aroused, choose violence 
as the only course they know. Some 
would bid us go yet further back and 
find the cause in those thoughtful, philo- 
sophic minds who sow the seed of new 
ideas in human thought and _ speech. 
Still others would hold responsible the 
men in whose hands were gripped the 
reins of power, the men who thought 
they had firm control, the monarchs in 
government, the kings in authority. 

Our desire is not so much to fix 
blame for failures in the past as to 
understand the present. The message of 
this hour is a plea for a clear recogni- 
tion of the new social order, and a ready 
assent from men of every group to ‘take 
up the new social tasks with a genuine 
social spirit. We are ambitious that the 
several social institutions may all remain. 
We are ambitious that they may render 
a complete and useful service. The 
church of to-day is conscious of the need 
of an ever-widening vision and an ever- 
enlarging program if she will really ren- 
der a useful service. The American 
school of to-day can no longer be con- 
fined to the grindstone business of sharp- 
ening human minds and giving to in- 
tellects a razor edge. The family, not 
less than other social institutions, is con- 
scious of an expanding function and an 
ever-increasing task. The state can no 
longer be dressed in a blue coat with two 
rows of brass buttons and equipped with 
a big stick. We are no longer satisfied 
that men should be made afraid to do 
wrong, but we are anxious to make it 
easy for them to do right. It is here 
that I offer to the honorable members of 
this Bar Association a challenge for real 
service. It is through your ministry and 
effort that the state strives to formulate 
its will, determine its judgment, express 
its volitions, and exert its efforts for 
human good. 

The challenge of the hour to men of 
legal training, experience, and skill is to 
readapt the political institutions—in 
other words, the state—to the new con- 
ditions which we face. 
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Ours is a time of social crisis. It is a 
time fraught with telling issues far 
reaching in their might and in their 
power. 

“We are living, we are dwelling 
In a grand and awful time; 

In an age on ages telling, 

To be living is sublime.” 

The seeds of a new era have been sown 
broadcast, and .have taken firm root in 
fertile soil. The character of the civili- 
zation of the people closely depends upon 
their economic life. The great changes 
in American industrial method in the last 
half century have produced for us an 
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entire new social order. The character 
of our vexing social problems is to-day 
determined by our new economic condi- 
tions. It is not for me to point the way 
or even to select the leader, but masses 
of your fellowmen and mine are being 
stirred by the speech and pen of fiery 
agitators throughout the land. Our so- 
cial order can remain secure, and harmo- 
nious progress be assured, only if and 
when the leaders in every department of 
our nation’s life shall have clear vision 
of the need, and with intelligence, cour- 
age, and unselfish devotion shall strive 
to secure the social good. 


The Old-School Lawyer 


The old-school lawyer ever did and al- 
ways will provoke 

The veneration of the bar, a sort of 
solemn joke, 

A product of an ancient kind, a gently 
ripened breed 

Of flower of the bench and bar full 
blown and gone to seed. 


Sometimes he’s lean and angular, ethereal 
and thin, 

But often weighs two hundred pounds 
and wears a double chin, 

And whether wise or otherwise one cir- 
cumstance appears 

He is the fruitage of the past, a sign 
post of the years. 


In olden times he proudly wore a lofty 
stove pipe hat, 

An ample cloak, a ruffled shirt, high col- 
lar, and cravat, 

And when he walked along the street to 
everyone ‘twas plain ’ 

He bore a load of dignity supported by 
a cane. 


Good natured, polished, and polite, it 
pleased him well to think 

He was a literary fount where lawyers 
came to drink, 

For he had heard the oracles (old judges 
of renown) 

And carried chunks of wisdom round 
which they had handed down. 


Though now he wears a clergy coat of 
split and lengthy tail, 

The kind that lucky gamblers wear when 
they are out of jail, 

Good-hearted lawyers everywhere most 


heartily agree 


A cherished idol of the bar he evermore 


will be. 
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The Mutability of Social Institutions 


BY HON. FRANK E. GAVIN 
Of the Indianapolis (Ind.) Bar * 


O most of us it 
does not seem 
within the range of 
possibility that this 
civilization of which 

y we are so proud, as 

the summit of hu- 

man achievement, 

should be blotted out; 

yet research teaches 

that other nations have 

existed upon this globe, 

whose power extended to the farthest 

edges of its known boundaries, which ab- 

solutely disappeared from the face of the 
earth. 

We know that the great empires of the 

Greek and the Romans evaporated, but 
the peoples which constituted them re- 
mained, and the records of their rise and 
fall were handed down from one genera- 
tion to another as guiding lamps by 
whose light other feet might find a safer 
path. 
In the land of the Euphrates, however, 
there lie buried under the sands of the 
desert the cities where, in the olden 
times, ages before the Greek and the 
Roman, were palaces and temples of 
beauty and grandeur, around which were 
gathered a conquering people, proud 
spirited, intelligent, and cultured, repre- 
senting the highest achievements of man 
up to that time. They had a system of 
irrigation that made a great land a veri- 
table garden spot ; a written language and 
a systematic code of laws evidencing a 
highly developed and complex civiliza- 
tion. Yet all this vanished as though it 
had been but a morning mist. The mil- 
lions of people became hardly a remem- 
brance; the waters failed, the winds 
blew, and the sands covered over the 
cities, so that only a far extending hillock 
marked the place where busy multitudes 
once dwelt. 


*From the President’s Address delivered be- 
fore the Seventeenth Annual Meeting of the 
State Bar Association of Indiana. 


The language which they had used was 
absolutely and utterly forgotten of all 
men, so that when, in later times, occa- 
sional tablets were discovered with in- 
scriptions cut upon them, no man could 
be found who could read the book. 

Such was the fate of a people and a 
king who had been called to rule over 
Babylon, a city (to use the king’s own 
words) which the gods had “made fa- 
mous among the quarters of the world, 
and in its midst established an everlast- 
ing kingdom whose foundations were 
firm as heaven and earth.” 

Such was the belief of this ancient 
king, Hammurabi, as to the strength and 
durability of the kingdom over which he 
ruled ; and yet, kingdom and people were 
snuffed out like a candle. 

When we are boasting of our might 
and power and permanence, it is well to 
reflect upon what has been, and remem- 
ber it may be again. 

As I have said, this was no land of 
barbarism. 

The stone monuments upon which the 
laws were posted, the great libraries 
wherein were arranged the thousands of 
clay tablets on which were written the 
history of the nation and the records of 
its dealings, lay covered by the sands for 
thousands of years, but during the later 
years these have been literally unearthed 
and brought to light. The language has 
been rediscovered. The books have been 
re-read. 

I believe it worth our while to con- 
sider somewhat the character of that 
code of laws which Hammurabi collated 
and proclaimed nearly twenty-five hun- 
dred years before the birth of Christ. 

The text of this code was found in 
1901, written upon a column of black 
diorite in the Acropolis of Susa. 

Severe penalties are provided for false 
accusations and bearing false witness; 
thefts are denounced, and wrongful ap- 
propriation of lost property is considered 
as theft. Expulsion from office, with a 
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money penalty, was thé fate of the judge 
who might be induced to alter a judg- 
ment after its rendition. Slavery was a 
common institution, and various penalties 
are provided for offenses connected with 
it. The principle of municipal responsi- 
bility was recognized in the requirement 
that the city and gover- 
nor of a _ province 
should be held liable 
for the acts of a brig- 
and whom the authori- 
ties should not capture. 
There were careful 
laws of inheritance, 
protection for a woman 
in her dower rights, 
protection against the 
children or the wife be- 
ing disinherited; pro- 
vision for the trans- 
ferring of real and 
personal property, 
and requirements 
similar to our stat- 
ute of frauds for 
the protection of 
these titles and the 
prevention of 
frauds. It is to be 
noted that a wom- 
an had the same 
right to sell her 
real estate as a 
merchant or any 
other property 
holder. There is 
quite a liberal sys- 
tem regulating the rights of landlord and 
tenant, providing liability for the neglect 
of the tenant in the cultivation of fields. 
Fields were evidently rented upon shares, 
on a system not much different from that 
which rules to-day,—one half or one third 
of the crop being stated as proper rental. 
The law was merciful to the debtor, 
and provided for an extension in cases 
of that misfortune which was most com- 
mon in that country. One merciful sec- 
tion reads as follows: . 
_ “48. If a man owe a debt and Adad 
inundate his field and carry away the 
product, or, through lack of water, grain 
have not grown in the field, in that year 
he shall not make any return of grain 
to the creditor, he shall alter his contract 
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tablet and he shall not pay the interest 
for that year.” 

Most of 53, 54, 55, and 56 would fit 
well into our modern statutes: 

“53. If a man neglect to strengthen 
his dike and do not strengthen it, and 
a break be made in his dike and the 

water carry away the farm 
land, the man in whose dike 
the break has been made 
shall restore the grain 
which he has damaged. 
“54. If he be not able to 
restore the grain, they shall 
sell him and his goods, and 
the farmers whose grain 
the water has carried away 
shall share (the results of 
the sale). 
“55. If a man open his 
canal for irrigation and 
, neglect it and the 
water carry away 
an adjacent field, 
he shall measure 
out grain on the 
basis of the adja- 
cent fields. 

“56. If a man 
open up the water 
and the water carry 
away the improve- 
ments of an adja- 
cent field, he shall 
measure out ten 
gur of grain per 
gan.” 

There were stat- 
utes governing the rental of “orchards 
upon the shares.” One, that if a gar- 
dener plant the orchard and care for it 
for four years, then the owner and the 
gardener should share equally. Another, 
that if an orchard in existence be let to 
a gardener to manage, the gardener shall 
give two thirds and receive one third of 
the product. There is a very equitable 
rule that “if the gardener do not plant 
the whole field, but leave a space waste, 
they shall assign the waste space to his 
portion.” 

Laws as to agency are set out; rules 
governing bailments, requiring sealed 
receipts to be given to the agent by the 
merchant, and “if the agent be careless 
and do not take a receipt for the money 
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The two panels disclose the excavated homes 
of Nebuchadnezzar and Nabopolassar 


which he has given to the merchant, the 
money ‘not receipted for shall not be 
placed to his account.” 

Saloon keepers seem to have been 
under restriction in that day, as in ours. 
“If the wine-seller overcharged her cus- 
tomer, or sold the drink in too small a 
measure,” the law set out that she should 
be called to account, “and they shall 
throw her into the water.” According to 
the reading of the statute, the English 
and Continental custom of having bar- 
maids instead of barmen seems to have 
prevailed. The wine-seller was also held 
liable if outlaws collected in her house, 
and she did not arrest them and bring 
them to the palace. While the business 
of wine-selling was recognized, it was 
evidently regarded as unsuitable for 
some classes. The law said, “If a priest- 
ess who is not living in a mal gea (con- 
vent) open a wine shop, or enter a wine 
shop for a drink, they shall burn that 
woman.” 

Stringent liability was imposed upon 
the carrier who undertook to transport 
goods for another. 

Extensive power of dominion over a 
man’s family was recognized by the pro- 
vision that “if a man be in debt and sell 
his wife, son, or daughter, or bind them 
over to service, for three years, they 
shall work in the house of their pur- 
chaser or master, and in the fourth year 
they shall be given their freedom.” 

There was a fixed rate for the storage 
of grain in the house of another; a re- 
quirement for contracts and witnesses in 
case of deposit of silver, gold, or other 
article, and without such contract no 
right to recover the deposit; the law 
charged the bailee with liability for the 
goods if they were lost by his negligence. 

The domestic relations were carefully 
provided for. Provision that a wife 
should be held to account. “If she set 
her face to go out and play the part of 
a fool, neglect her house, belittle her hus- 
band, they shall call her to account.” If, 
however, a woman leave her husband 
who has been herself without fault, and 
“her husband had been going about and 
greatly belittling her, then she shall re- 
ceive her dowry and shall go to her 
father’s house.” “Or, if she have not 
been a careful mistress and have gadded 
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about, have neglected her house, and 
have belittled her husband, they shall 
throw that woman into the water.” 

Antenuptial agreements are authorized 
whereby the property of a woman shall 
be free from her husband’s debts. A 
widow was not only permitted to have 
her dowry and whatever the husband 
might have deeded to her, but she also 
had the right to dwell in the house of 
her husband and enjoy it as long as she 
lived (an extensive quarantine) ; but she 
could not sell it, and after her death it 
went to her children; and if the husband 
should not have made her a gift, that is, 
should not have made provision for her, 
then she took a son’s portion in his es- 
tate. 

Adoption of children is recognized, 
and if by an artisan the duty rested upon 
him to train up the child in his handi- 
craft. 

“An eye for an eye and a tooth fora 
tooth” was the rule of law. “If a man 
destroy the eye of another, they shall 
destroy his eye.” “If one break a man’s 
bone, they shall break his bone.” “If a 
man knock out the tooth of a man of his 
own rank, they shall knock out his 
tooth.” 

If one in a quarrel injured another 
“without intent,” he was liable only for 
the expense of a physician. 

The principle of “no cure no pay” was 
prevalent. 

“215. Ifa physician operate on a man 
for a severe wound (or make a severe 
wound upon a man) with a bronze lancet 
and save the man’s life, or if he open an 
abscess (in the eye) of a man with a 
bronze lancet and save that man’s eye, 
he shall receive ten shekels of silver (as 
his fee).” 

There was further protection against 
the unskilled physician in the provisions 
of 218: “If a physician operate on a 
man for a severe wound with a bronze 
lancet, and cause the man’s death, or 
open an abscess (in the eye) of a man 
with a bronze lancet, and destroy the 
man’s eye, they shall cut off his fingers.” 

Specific fees were provided for vari- 
ous services by physician as well as by 
a veterinarian. 

The prices to be paid to the builder 
of a house were fixed, and punishment 
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provided for the builder if the house 
should collapse and cause injury to the 
owner, the penalty being, in case of the 
death of the owner, that the builder 
should be put to death. In case of the 
death of the son of the owner, the son 
of the builder should die. If there were 
only property damage, that should be 
made good. 

Rates and compensation are fixed for 
the hire of boatmen, for the hire of an 
ox or an ass. 

There are numerous respects in which 
men were required to so use their own 
as not to injure their neighbor. For ex- 
ample, if a man had a bull which was 
wont to gore, and knew of his habits, if 
he should not have protected his horns 
‘and tied him up, then the owner would 
be liable for the damage which he 
should do. 

Rates of wages are provided for field 
laborers, herdsmen, shepherds, laborers, 
artisans, including brickmakers, tailors, 
carpenters, masons, and various others 
which cannot be made out because of the 
obliteration of the characters. 

Special prices are made for the hire 
of an ox or an ass or young animal to 
thresh ; for the hire of a wagon, or oxen, 
wagon and driver. 

These examples afford illustration of 
the complexity of their civilization and 
of their application of many of the prin- 
ciples of law which hold good with us 
to-day. 

These latter instances show that the 
effort to regulate wages and prices of 
commodities by government control is no 
new invention of modern civilization. 

While the provisions of these laws in 
many respects look harsh to us to-day, 
yet, in judging of them we should bear 
in mind up to what recent date the Eng- 
lish law provided the extreme penalties 
of death for many comparatively trivial 
offenses. . 

That the ruler of that day had a high 
and lofty conception of his duty, not ex- 
celled in many respects by those of the 
present day, would appear from a read- 
ing of parts of the prologue and epilogue 
which were contained in this column in 
which these laws were proclaimed. 

He describes himself as having been 
called by the gods “to cause justice to 
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prevail in the land, to destroy the wicked 
and the evil, to prevent the strong from 
oppressing the weak, to go forth like the 
sun over the Black Head race, to en- 
lighten the land and to further the wel- 
fare of the people.” He claims to have 
brought about “plenty and abundance” 
and many other achievements named; 
and “supplied water in abundance to this 
inheritance.” A king “who helps his 
people in time of need; who establishes 
in security their property in Babylon; 
the governor of the people, the servant, 
whose deeds are pleasing to Anunit ; who 
made justice prevail, and who ruled the 
race with right; the exalted 
one who makes supplication to the great 
gods; the descendant of Sumulailu, the 
powerful son of Sunmuballit (Col. v.), 
the ancient seed of royalty, the powerful 
king, the Sun of Babylon, who caused 
light to go forth over the lands of Sumer 
and Akkad; the king who caused the 
four quarters of the world to render 
obedience, the favorite of Nana, am I. 
When Marduk sent me to rule the peo- 
ple and to bring help to the country, I 
established law and justice in the land 
and promoted the welfare of the people.” 

Hammurabi seems to have been 
prophet and seer as well as king and 
lawmaker. In the epilogue to these laws, 
he re-emphasizes the principles upon 
which he had governed the land. He 
styles the code “the righteous laws 
which Hammurabi, the wise king, estab- 
lished, and by which he gave the lands 
stable support and pure government.” 

He says: “I brought health to the 
land; I made the populace to rest in se- 
curity, or permitted no man to molest 
them.” 

And again: “I am the guardian gov- 
ernor, whose sceptre is righteous and 
whose beneficent protection is spread 
over my city. In my wisdom, I carried 
the people to the land of Sumer and 
Akkad; under my protection I brought 
their brethren into security, and in my 
wisdom I restrained them that the strong 
might not oppress the weak, and that 
they should give justice to the orphan 
and widow.” 


And again: “For the pronouncing of 
judgments in the land; for the rendering 
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of decisions for the land and for the 
righting of wrong, my weighty words I 
have written upon my monument.” 

In the strongest terms he invokes from 
his successors that they should follow in 
his footsteps, saying: “In the days that 
are yet to come, for all future time, may 
the king who is in the land observe the 
words of righteousness which I have 
written upon my monument. . . . If 
that man have wisdom, if he wish to give 
his land good government, let him give 
attention to the words which I have writ- 
ten upon my monument; and may this 
monument enlighten him as to procedure 
and administration, the judgments which 
I have pronounced and the decisions 
which I have rendered for the land. And 
let him rightly rule his Black Head peo- 
ple; let him pronounce judgments for 
them and render for them decisions; let 
him root out the wicked and evildoer 
from his land; let him promote the wel- 
fare of his people.” 

If he should fail in this, Hammurabi 
calls down upon him the extremest pen- 
alties: “The destruction of his city, the 
destruction of his people, the wresting 
away of his dominion; the blotting out 
of his name and memory from the land. 

May he bring him to oblivion 
and dam up his rivers at their source; 
may he not permit corn, which is the life 
of the people, to grow on his land. as 
May Adad, the lord of abundance, the 
regent of heaven and earth, my. helper, 
deprive him of the rain from heaven and 
water floods from the springs; may he 
bring his land to destruction through 
want and hunger; may he break loose 
furiously over his city, and turn his land 
into a heap left by a whirlwind.” 

The time came when righteousness did 
not prevail; when justice was not accom- 
plished; when the welfare of the people 
was not the chief aim of the rulers; 
when purity of government did not sur- 
vive; and the prophecy of Hammurabi 
came true. 

Still nearer home, on our own Conti- 
nent of America, the discoveries of re- 
cent years have brought to our knowl- 
edge the remains of other peoples, 
skilled in the arts and crafts and archi- 
tecture, with a written language, which 
they, too, carved upon the stone. 


The faces of the human figures and 
the peculiarities of much of the other 
work point strongly toward a racial con- 
nection between these earlier inhabitants 
of Central America and the inhabitants 
of Babylon and Assyria. This people, 
however, like the other, has been swal- 
lowed up in the centuries gone by. 

The mold of ages and the trees of the 
tropical forest have covered over their 
cities and temples, so that spade and pick 
must be called into use to bring them 
again to the sight of man. Their inscrip- 
tions have not been deciphered, but some 
day the ingenuity of man will find the 
key which will unlock the storehouse 
of knowledge, and its secrets will be 
made known. 

These notable examples, with those of 
Greece and Rome, with which we have 
long been familiar, ought to warn us 
that no nation or people can depend upon 
future existence merely because of the 
extent of its power or its intellectual 
achievements. 

There are, between the nation of the 
olden days and our own, two vital points 
of difference. There the ruler was ab- 
solute; he made the laws. Now, the 
people themselves exercise that right. 

I believe that Mr. Daniel W. Sims, in 
an eloquent address, struck the keynote 
of that very distinctive quality which as- 
sures the survival of our civilization al- 
though so many others which preceded 
us have failed. He said: 

“Upon the truths announced by Jesus 
among the Judean hills, in Roman courts, 
and in Jewish synagogues, rest the civi- 
lization of progress and the law of the 
world to-day.” 

If this nation is to survive, and I most 
confidently believe it surely will, it is be- 
cause the Constitution was builded upon 
the broad base of the brotherhood of 
man, because the laws are made by the 
people themselves, and because, as the 
years go on, the spirit of the great Mas- 
ter will more and more permeate both 
laws and people, and will thus be worked 
into the warp and woof of our civiliza- 
tion, so that, while the rights of property 
will be preserved, the rights of man will 
be upheld. 
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HE logical method 

of tracing the 

growth of govern- 

ments and laws 

would seem to be to 

start at the begin- 

ning and trace the 

changes from the primi- 

tive germ to the fi- 

nal completed structure. 

Something like this plan 

can be followed with 

reference to some governments and 
some systems of laws; but if the purpose 
is to cover the whole field of human ex- 
perience and extract general rules from 
all the varied experiences in all quarters 
of the earth, we find ourselves confronted 
with innumerable difficulties. Evidence 
of the existence of human beings on the 
earth tens of thousands, and probably 
hundreds of thousands, of years ago, ac- 
cumulates as scientific researches are 
extended. Though this is an age of in- 
ventions, it is not the first. The inven- 
tion of the use of written characters 
necessarily preceded history. The ex- 
traction from the ores, and use of iron, 
copper, lead, and other metals in the arts 
was understood by the most advanced 
people long before the earliest records 
that have come down to us. Gold and 
silver were used as money in the time 
of Abraham. It is evident that the study 
of the growth of governmental struc- 
tures and legal systems in chronological 
order throughout the world is impossi- 


ble. Measured as a part of the whole 
period of man’s presence on earth, it is 
apparent that only a very short and very 
modern period can be investigated. The 
unnumbered ages preceding the inven- 
tion of letters have left a little of tradi- 
tion and much of fable, but no reliable 
records. How much may be preserved 
in Sanscrit and Chinese characters where 
it is inaccessible to us, and how far back 
truthful accounts may reach, it is impos- 
sible to tell. Learned people of European 
stock generally fix the limit of authentic 
oriental history not much if any earlier 
than the earliest Babylonian records, be- 
tween 2,000 and 3,000 ns. c. Asiatics 
claim much earlier records. Our infor- 
mation concerning the people of America 
and all of Europe, Africa, and Asia ex- 
cept Egypt, Asia Minor, the valleys of 
the Euphrates and Tigris, India, and 
China is mostly very modern. We term 
the histories of Greece and Rome 
ancient, but they are modern in compari- 
son with the earliest Asiatic civilization. 

The American student of law usually 
begins with the common law of England, 
and then delves into its innumerable am- 
plifications, modifications, changes, and 
additions resulting from changed condi- 
tions, legislative activities, and the rea- 
sonings of judges in the decision of 
cases. This field of inquiry is now so 
vast that no one need hope to master it 
all. For practical use in his profession 
the American lawyer finds little or no 
use for other systems of law. In the 


456 





The Evolution of Governments and Laws 


schools he may be taught something of 
the Roman civil law and of the codes of 
modern European states. From the 
Bible he may learn the leading principles 
of the ancient Hebrew law. In his study 
of the principles of government, which 
are always and necessarily principles of 
law, he usually inquires 

farther and learns the 

principles on which the va- 

rious modern governments 

are based and those of the 

Greeks and Romans. The 

civilization which he 

studies starts in Mesopo- 

tamia, Palestine, and 

Egypt, grows and flourishes 

in Greece and Rome, and 

broadens out in Europe 

and America after 

the long darkness 

of what are termed 

the Middle Ages. 

Following the dis- 

covery of America 

and ocean routes to 

southern and east- 

ern Asia, the people 

of the world have 

ceased to be di- 

vided into isolated 

groups, and those . 
inhabiting the most 

distant parts are brought in frequent con- 
tact with each other. The principles of 
.their governments and laws are not now 
matters of indifference to us, but on the 
contrary are necessary to be known to the 
merchants, travelers, and statesmen of all 
other countries. 

When we discard our inherited ven- 
eration for the common law of England, 
and compare it with other systems of 
jurisprudence, we find that at the time 
the first colonists came to America it 
was mainly a collection of ‘semi-barbar- 
ous rules designed to maintain the privi- 
leges of the landed aristocracy and he- 
reditary rulers, and enforce submission 
by the common people; that the period 
during which it had developed was rela- 
tively brief, that many rightful acts were 
declared crimes and punished with the 
utmost savagery, and that the Criminal 
Code as a whole could hardly be classed 
as morally superior to that of Hammu- 
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rabi of Babylon, the earliest one now 

known to us. In many most essential 

features it was inferior to the law of 

Mohammedan countries, of India, and 

of China. Some characteristic penal 

statutes are: The act of 1534, making it 

a felony punishable with death to imag- 

ine or speak evil of the 

King, Queen, or his heirs; 

the statute of 31, Henry 

VIIL., establishing articles 

of faith, the first of which 

declared the real presence 

of the body and blood of 

Christ in the sacrament, 

and subjected the person 

denying it to death by fire 

and forfeiture of his es- 

tate ; and the black act, pro- 

viding that if any 

persons armed or 

having their faces 

blacked or being 

otherwise dis- 

guised, should ap- 

pear in any forest, 

etc., or in any war- 

ren or place where 

hares or rabbits 

were usually kept, 

in any high 

road, open heath, 

common or down, 

or should unlawfully or wilfully hunt, 

wound, kill, destroy, or steal any red or 

fallow deer, etc., they should be guilty 

of felony without benefit of clergy. The 

lex talionis of the Babylonian Code, the 

Bible Old Testament, and the Koran is 

less shocking to the moral sense than 

these English laws. Nothing similar can 

be found in contemporaneous laws of the 
Hindoos or Chinese. 

The principles administered by courts 
of equity were largely borrowed from 
the more just, refined, and comprehen- 
sive civil law, and equity jurisprudence 
was a confession of the inadequacy of 
the crude rules of the courts of law. 
Though the great Montesquieu, writing 
in the eighteenth century, commends the 
administration of the law in England at 
that time, the trial of Sir Walter Raleigh, 
of which an account was given in the 
August, 1916, number of Case AND 
CoMMENT, illustrates the extreme sub- 
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serviency of courts and juries in the be- 
ginning of the preceding century, and 
the ease with which the Crown could de- 
stroy a man by means of a criminal 
charge. Henry VIII. found no difficulty 
in using the courts to perpetrate his vil- 
lainies. Though British justice in crimi- 
nal cases and British law with all the 
softening influences of the principles of 
equity may still be open to adverse criti- 
cism, the improvement since the time of 
Jeffrey’s Bloody Assizes has been very 
marked. Just how much of this improve- 
ment is an indigenous British growth 
arising from the character of the people, 
and how much should be attributed to 
foreign influences and lessons learned 
where British ships sailed and British 
merchants traded, it is impossible to tell, 
but it is certain that the improvement has 
been contemporaneous with increased 
knowledge of and intercourse with dis- 
tant and dissimilar people. The judicial 


committee of the privy council of Great 
Britain, to which appeals lie from the 
judgments of the courts of the colonies 
and dependencies of the Empire, now ad- 
ministers in such cases not the common 
law of England, not English rules of 


equity, but the local law applicable to the 
particular controversy. Canadian cases 
are decided in accordance with the law 
of Canada, Australian cases according to 
Australian law, South African cases ac- 
sording to South African law. The laws 
of these colonies are based on and simi- 
lar to the laws of England. But in ad- 
ministering the law in India, Burmah, 
and the Mohammedan dependencies, 
rights must be determined by very dif- 
ferent laws. Throughout those parts of 
India in which the Brahman laws are 
still taught and observed by the people, 
the laws contained in the ancient Code 
of Manu are applied. In Burmah and 
other places where this Code has been 
modified by the influences of Buddhism, 
the law administered is modified accord- 
ingly. In the Mohammedan provinces 
the Koran supplemented by local customs 
is resorted to. Probably less than one 
fourth of the people of the British Em- 
pire observe or know anything about the 
common law of England. The courts of 
the United States apply its principles to 
the affairs of more people than do the 
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courts of Great Britain and all its col- 
onies and dependencies. The courts of 
this great country habitually look for 
light on questions of law to the semi- 
savage laws of the little European island, 
and the elaborations of and additions to 
them made by courts and _ legslative 
bodies. 

The transmission of principles of law 
has not been continuous from generation 
to generation, but often subject to long 
periods of dormancy. The Code of Ham- 
murabi of Babylon gave laws to the peo- 
ple of a great city and its environs en- 
gaged in highly developed agriculture, 
manufactures, and commerce. Some of 
its principles persisted as long as the city 
stood, others were discarded or changed. 
All ceased to have direct operation when 
Babylon was destroyed, but the lex tali- 
onis with little change had passed into 
the law of the Jews, and nearly three 
thousand years after Hammurabi’s time 
again appeared in the Koran as Moham- 
med’s law. Neither the small bands who 
migrated from Asia into Greece, nor the 
settlers of early Rome, had need of the 
laws of a great city like Babylon. Their 
forms of organization and principles of 
law were adapted to their modes of life 
and environments. These they developed 
in accordance with their own genius, and 
their civilization grew and spread its 
light over all the countries bordering on 
the Mediterranean Sea and north as far 
as the Lowlands of Scotland. There was 
much diversity in Greek law, and little 
of permanency in Greek governments, 
but most brilliant manifestations of in- 
tellectual activity in every field of human 
endeavor. The Romans exhibited a 
genius for organization and developed a 
great system of laws which culminated in 
the compilations of Justinian. At the 
time of the completion of this work the 
distintegration of the Roman Empire was 
already well advanced, and the long pe- 
riod of anarchy known as the Dark Ages, 
when laws ceased to be generally known 
or regarded and petty warfare gave tem- 
porary mastery to savage leaders, was 
ushered in. The perfected Roman law 
slumbered during many centuries, to be- 
come, on the revival of learning, the 
basis of the Spanish Partidas, and the 
Codes of France, Germany, and most of 
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the other states of Continental Europe. 
Its authority as basic law was never rec- 
ognized in England after it ceased to be 
a Roman province, but its principles 
were borrowed from time to time by the 
chancellors, and made the basis of equity 
jurisprudence. 

The Old Testament contains a code of 
laws regulating not only the support of 
the religious establishment, but also the 
tenure of land, domestic relations, slav- 
ery, usury, sales of property of all kinds, 
and the definition and punishment of 
crimes. The New Testament promul- 
gates the great fundamental principles of 
the moral law, the law of peace, good 
will, and mutual help, but deals not at 
all with rules of property or commercial 
dealings. One law of profound impor- 
tance to domestic relations and the per- 
petuation of the race, Jesus proclaimed, 
—that marriage is a sacred union of man 
and wife in one, and should be perma- 
nent and indissoluble, and free from all 
taint or contamination from without. He 
denied the old Jewish law of divorce. 
The Christian world adopted his law; 
and the most marked and important dif- 
ference between social conditions in 
Europe and countries settled by Euro- 
peans on one side, and Asiatics, Africans, 
and inferior races generally, is due to 
monogamy in the former and polygamy 
among the latter. In America divorce 
laws show a drift backward toward the 
old Mosaic law, and a breaking away 
from the rigid rule proclaimed by Jesus. 
Based on the religious teachings of 
Jesus, the great religious organization of 
Rome grew up and spread its influence 
throughout Europe and into Asia, Africa, 
and then America. It supplemented the 
laws of the New Testament with rules 
of its own, and succeeded in establishing 
a clerical jurisdiction over the domestic 
relations and the estates of deceased 
persons.. Some of its rules designated as 
the “canon law” were adopted as a part 
of the law of England and found their 
way into our law. 

These various sources of ancient laws 
could supply no rules for the use of the 
numberless modern inventions and new 
combinations of men and capital in mod- 
ern enterprises great and small. Legis- 
lative bodies have adopted countless ex- 
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pedients, and attempted endless experi- 
ments designed to aid human progress. 
Some of these have become firmly estab- 
lished in the body of the law, while great 
numbers of others have ‘been either 
wholly inoperative or short lived. The 
experimental character of so much of our 
legislation is responsible for much of the 
uncertainty and confusion in the law, 
and evokes judicial vetoes on constitu- 
tional grounds from conservative courts 
not in sympathy with the experiments. 
Passing from the fields of law with 
which the American lawyer is more or 
less familiar to the remote and generally 
unknown, we find in India a code of laws 
promulgated at some unknown date in 
far distant antiquity which has been con- 
tinuously operative among the millions of 
India for thousands of years. Scholars 
versed in Oriental lore have estimated 
that the Code of Manu was compiled and 
promulgated a little less than one thou- 
sand years B. c., but much of the funda- 
mental principles of it were extracted 
from the Vedas and had long been the 
law. This Code has been the law of more 
people and for a longer period of time 


than any other known to us. It regulates 
the relations of the various orders of so- 
ciety to each other and the daily life of 
the people more definitely and minutely 


than any other. It is not dependent on 
any central governmental authority for 
its enforcement. The secret of its per- 
sistence and continued observance lies in 
its religious sanction and the educational 
system through which its principles are 
inculcated in each succeeding generation. 
Of the four original castes the Brahman 
is the highest, and charged with the 
priestly functions and the education of 
all the “twice born” included in the 
Cshatriya and Vaisya castes, the military 
and commercial and agricultural orders. 
Education is not allowed to the Sudras, 
the servile order. Education is primarily 
and principally education in the social 
and religious rules and doctrines, all of 
which are backed with a potent religious 
sanction. In this manner all educated 
people are taught in youth the principles 
of the law, and required from the begin- 
ning of their instruction to conform to 
them. Many of the precepts of the law, 
especially those for the government of 
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the Brahman caste, are exceedingly lofty 
in moral sentiment, and well worthy the 
study of all people. Other parts of the 


Code are disgusting and opposed to the 
moral sentiments of western and other 
eastern people. 

The fundamental divisions of the peo- 
ple into classes and a general statement 
of the rights and duties of each are given 
in the following sections of chapter one: 


Sec. 87. “For the sake of preserving this 
universe, the Being, supremely glorious, al- 
lotted separate duties to those who sprang re- 
spectively from his mouth, his arm, his thigh, 
and his foot.” 

Sec. 88. “To Brahmans he assigned the 
duties of reading the Veda, of teaching it, of 
sacrificing, of assisting others to sacrifice, of 
giving alms, if they be rich, and, if indigent, 
of receiving gifts.” : 

Sec. 89. “To defend the people, to give 
alms, to sacrifice, to read the Veda, to shun 
the allurements of sensual gratification, are, in 
a few words, the duties of the Cshatriya.” 

Sec. 90. “To keep herds of cattle, to be- 
stow largesses, to sacrifice, to read the scrip- 
ture, to carry on trade, to lend at interest, and 
to cultivate land, are prescribed or permitted 
to a Vaisya.” 

Sec. 91. “One principal duty the Supreme 
Ruler assigned to a Sudra; namely, to serve 
the before-mentioned classes without depre- 
ciating their worth.” 

In the subsequent parts of the Code 
this division of duties is elaborated in 
great detail. The education of the young 
of the three higher orders is enjoined as 
a religious duty, entrusted to the Brah- 
mans and given great prominence. This 
Code is not a collection of crude rules 
of a primitive nation, but a full code of 
laws for a numerous, rich, and cultured 
race. It contains elaborate rules for re- 
ligious instruction and observances, laws 
governing domestic relations, marriage, 
inheritance, and rules of property, sales, 
bailments, agency, loaning of money, 
contracts in writing and parol, crimes, 
punishments, and expiations, evidence, 
court procedure, duties of rulers, conduct 
of war, and its effects on the ordinary 
rules of law. 

Time works its changes in spite of the 
utmost care of man to prevent them. On 
the original four pure castes more than 
a thousand mixed subcastes and divisions 
partaking more or less of the nature of 
castes have been ingrafted. Buddhism, 
Mohammedanism, and other influences 
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have caused many further local modifica- 
tions of the ancient rules of the Code, 
and several versions of it are now in use, 
among which the Burmese Code called 
“the Damathat” and the Gentoo Code 
contain very wide departures from the 
original Manava-Dharma-Sastra. 

Another great system of laws which 
has regulated the conduct of a large part 
of the people of the earth from very 
remote times is that of the Chinese. How- 
ever we may boast of our superior civili- 
zation, we must admit that Chinese civ- 
ilization is older and has been more set- 
tled and continuous. If we will discard 
our assumed superiority and candidly 
study Chinese law, we shall find some of 
its principles superior to those of our 
law. Though we are shocked by the se- 
verity of its punishments, we are pleased 
to find that the higher the rank of the 
culprit the heavier his fine; that where 
punishment is inflicted with the bamboo 
it is mitigated in severity for the women, 
the old, and the young. The principal 
among those who commit a crime is he 
who plans and directs it, whether per- 
sonally present at the place of its perpe- 
tration or not. Relatives are not subject 
to punishment for shielding members of 
the immediate family from the penalties 
of the law for their crimes. In divorce 
cases good conduct is weighed against 
bad, and may be a complete defense to 
an otherwise sufficient cause for divorce. 
The general policy of the law in taxing 
lands is calculated to discourage specu- 
lative holdings, and the owner must de- 
liver to the tax gatherer such share of 
crops as his land with proper tillage 
ought to have produced. In times of 
flood, extreme drouth, or other unavoid- 
able disaster to agriculture, the taxes are 
remitted. 

The theory of the Chinese government 
prior to the late revolution was that of 
a paternal despotism, unrestrained by 
constitutional restrictions, yet bound to 
recognize and observe the ancient funda- 
mental principles of the government. 
The Emperor was the “father and 
mother” of all the people, responsible for 
their welfare, and charged with the pun- 
ishment of all their derelictions. Sec- 
tion 48 of the Code provides: 

“All the appointments and removals of offi- 
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cers, whether civil or military, shall depend 
solely upon the authority of the Emperor. If 
any great officer of state presumes to confer 
any appointment upon his own authority, he 
shall suffer death by being beheaded, after re- 
maining in prison the usual time.” 


While all power centered in the Em- 
peror, it was exercised with the advice 
and through the instrumentality of a 
great number of boards having oversight 
of the various governmental functions 
throughout the empire and designed to 
act as checks on each other. In each of 
the great provinces into which the whole 
was divided, some of which exceeded 
France or Great Britain in population, 
there was a futai (governor), under 
whom were a multitude of inferior offi- 
cers and clerks varying in rank from the 
pu-ching sz, treasurer, to the petty off- 
cials in the ting departments. All the 
vast retinue of officials, great and small, 
were bound to act in all things in accord- 
ance with the written law, and in cases 
where none could be found to refer the 
questions to the Emperor. 


“The laws and statutes of the Empire have 
been framed with deliberation, are sanctioned 
with appropriate penalties against transgress- 
ors, and are published to the world for per- 
petual observance.” 

“All the officers and others in the employ of 
government ought to study diligently, and 
make themselves perfect in the knowledge of 
these laws, so as to be able to explain clearly 
their meaning and intent, and to superintend 
and insure their execution.” 

“Whoever in the employ of government 
fraudulently perverts or misconstrues, or pre- 
sumptuously changes, abrogates, or confounds 
the law upon any case, so as to produce dis- 
turbance and insurrection in the country, shall 
suffer death by being beheaded, after the usual 
period of imprisonment.” Penal Code (Ta- 
Tsing Leu-Lee), § 61. 


Ties of blood in the families were 
given added force by the sanctions of the 
law, which was keyed to the central idea 
of filial piety and obedience. The pri- 
mary process of enforcing all duties, 
public and private, was the bamboo, the 
prescribed blows of which for derelic- 
tions might be redeemed in coin in ac- 
cordance with a prescribed scale. The 
following portion of § 32 expresses a 


very remarkable recognition of family 
unity, 
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“All relations connected in the first and 
second degree and living under the same roof, 
maternal grandparents and their grandchildren, 
fathers and mothers-in-law, sons and daugh- 
ters-in-law, grandchildren’s wives, husbands’ 
brothers and brothers’ wives, when mutuall 
assisting each other, and concealing the of- 
fenses, one of another, and, moreover, slaves 
and hired servants assisting their masters and 
concealing their offenses, shall not, in any such 
cases, be punishable for so doing.” 

“In like manner, though they should inform 
their relations of the measures adopted for 
their apprehension, and enable them to conceal 
themselves, and finally to effect their escape, 
shall still be held innocent.” 


Duty to punish for derelictions was 
not the only parental obligation recog- 
nized by the government, as appears from 
the following provision in § 89: 


“All poor destitute widowers and widows, 
the fatherless and childless, the helpless and 
the infirm, shall receive sufficient maintenance 
and protection from the magistrates of their 
native city or district, whenever they have 
neither relations nor connexions upon whom 
they can depend for support. Any magistrate 
refusing such maintenance and protection shall 
be punished with sixty blows.” 


Filial duty did not end with living an- 
cestors, but mourning and veneration for 
the dead were enforced with severe pen- 
alties. The strength of the ties of blood 
and affinity in China are as strong as in 
the old Roman family, and partake of 
the same religious sentiments, but the 
Chinese household lacks the purity of the 
monogamic household of early Rome, 
which so profoundly influenced Roman 
character in the early days of the Re- 
public. 

The Chinese and Hindoo Codes were 
creatures of slow growth, made up of 
rules accumulated from age to age, which 
embodied the composite emanations of 
many minds working under varied condi- 
tions throughout long periods of time. 
The Koran was given to his followers 
hot from the brain of Mohammed as the 
law revealed to him through the angel 
Gabriel. No other man contributed to 
its form or substance. The limited range 
of the knowledge and experience of and 
suggestions to its author necessarily lim- 
ited its scope to rules adapted to the rela- 
tively simple conditions of the people 
with whom he was familiar. It failed to 
anticipate all the needs of the rich and 
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cultured cities of Damascus, Bagdad, 
Cairo, Cordova, and Seville, and the mil- 
lions of people inhabiting the great em- 
pire he founded. His purpose was in- 
tensely religious, and centered in the 
overthrow of all idolatry and the estab- 
lishment of the worship of the one true 
and living God. The following passages 
give some impression of the spirit and 
moral tone of this Code: 


“When ye encounter the unbelievers, strike 
off their heads until ye have made a great 
slaughter among them and bind them in bonds; 
and either give them a free dismission after- 
wards or exact a ransom until the war shall 
have laid down its arms.” 

“And as to those who fight in defense of 
God’s true religion, God will not suffer their 
works to perish; He will guide them and dis- 
pose their hearts aright; and He will lead 
them into Paradise, of which He hath told 
them. God hath preferred those who fight for 
the faith above those who are still, by adding 
unto them a great reward.” 

“O true believers, let not men laugh other 
men to scorn who peradventure may be better 
than themselves; neither let women laugh 
other women to scorn who possibly may be 
better than themselves. Neither defame one 
another, nor call one another by opprobrious 
appellations. An ill name is to be charged 
with wickedness after having embraced the 
faith, and whoso repenteth not they shall be 
the unjust doers. O true believers, carefully 
avoid entertaining a suspicion of another, for 
some suspicions are a crime. Inquire not too 
curiously into another man’s failings, neither 
let the one of you speak ill of another in his 
absence. 

“Whatever things are given you they are the 
provisions of the present life; but the reward 
which is with God is better and more durable, 
for those who believe and put their trust in 
their Lord and who avoid heinous and filthy 
crimes and when they are angry forgive, and 
who hearken unto their Lord and are constant 
at prayer and whose affairs are directed by 
consultation among themselves, and who give 
alms out of what we have bestowed on them, 
and who when an injury is done them avenge 
themselves (and the retaliation of evil ought 
to be an evil proportionate thereto), but he 
who forgiveth and is reconciled unto his 
enemy shall receive his reward from God, for 
he loveth not the unjust doers.” 

“Thy Lord hath commanded that ye shall 
worship none besides Him, and that ye show 
kindness unto your parents, whether the one 
of them or both of them attain to old age with 
thee. Wherefore say not unto them, Fie on 
you; neither reproach them, but speak respect- 
fully unto them, and submit to behave humbly 
toward them out of tender affection and say, 
‘O Lord have mercy on them both, as they 
nursed me when I was little.’ . And 
give unto him who is of kin to you his due 
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and also unto the poor and the traveler, and 
waste not your substance profusely, for the 
profuse are brethren of the devils.” 


Though the Koran makes a volume 
nearly as large as the Civil Code of 
France, all of it that can be fairly called 
laws does not cover more than eight ordi- 
nary octavo pages. The rest is religion 
made up of his peculiar doctrines and 
passages taken from the Bible and recast 
to accord with his views. The scanty 
rules of the Koran were supplemented 
by decisions of Mohammed and the early 
Caliphs, all of which were elaborated by 
numerous commentators who sought to 
solve all questions by the spirit: of the 
Koran. When the Cadiz could find no 
written rule applicable to the case before 
him, he did substantially as an English 
or American judge does under similar 
circumstances, reason by analogy and 
decide in accordance with his own views, 

The laws of Russia, though operative 
throughout a vast empire over a very 
great number of people, and very volum- 
inous, are crude, disjointed, and still in 
a formative stage. Though promulgated 
by an autocratic head, they are not the 
product of a single brain, but have been 
put forth by successive rulers in response 
to the controlling impulses of the time, 
without much regard to preceding legis- 
lation. 

Measured by the number of people 
over whom they are operative, the great 
systems of law rank in the following 
order: First, the Chinese Code; second, 
the Code of Manu; third, the Koran; 
fourth, the English law with its multi- 
farious modifications; fifth, the laws of 
Russia; sixth, the German Code; sev- 
enth, the French Code. The last named 
was a pioneer, and is the model on which 
later European Codes have been con- 
structed. 


No governmental structure has shown 
anything like the permanence of opera- 
tion maintained by the laws of the Code 
of Manu. The semi-savage despotisms 
of Babylon, Assyria, ancient Persia, 
Media, and minor neighboring countries, 
as well as the milder despotisms of the 
Pharaohs of Egypt, have passed away. 
but still teach valuable lessons of the ad- 
vantages of combined effort in useful en- 
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terprises, and of the inevitable end re- 
sulting from aggressive warfare. The 
short but brilliant, careers of the Greek 
democracies are still studied with pro- 
found interest by an _ ever-increasing 
number of students of theories of gov- 
ernment. The Romans built larger and 
more permanently, but failed to grasp 
the principle of representative govern- 
ment, so essential to popular government 
over a widely extended dominion. A 
long period of political chaos followed 
the disruption of the Roman Empire, 
from which emerged despotisms, backed 
by the combined forces of military 
power and religious teachings. 

The modern period of sweeping drift 
toward representative popular govern- 
ment fairly dates from the American 
Revolution. The principles of the gov- 
ernment of the United States are a com- 
posite of those of democratic Greece and 
Rome, and of monarchical and oligarchi- 
cal Great Britain. Local governments 
were modeled after the Greek and 
Roman democracies, and the representa- 
tive system after that of the British 
House of Commons, with universal suf- 
frage of white males subject in some 
states to a small property qualification. 

It is, I think, quite generally believed 
that Oriental despotisms reach down to 
and regulate all the details of local gov- 
ernment. The fact is very different. 
Local self-government prevails through- 
out China, much of India, in the mirs of 
Russia, and in many other minor coun- 
tries. The representative form of gov- 
ernment established in the United States 
has been adopted throughout the Ameri- 
can continent, and China is now strug- 
gling with the problem of the establish- 
ment of a Republic. France and Switz- 
erland are firmly establisheu Republics. 
Nearly all the governments of the other 
countries of Europe and Asia have rep- 
resentative bodies modeled more or less 
closely after the British House of Com- 
mons. Modern changes in governmental 
systems are attributable to suggestions 
coming from contemporaneous govern- 
ments. The monarchical and oligarchical 
elements which still dominate in so many 
of them are mainly indigenous and in- 
herited, while the republican elements are 
a modern growth from seed produced 


in America and thence disseminated 
throughout the world. The rigidity of 
Oriental institutions and the impervious- 
ness of Orientals to all foreign influences 
was long proverbial, yet many of us have 
lived to see the oldest dynasty in the 
world deliberately study the govern- 
ments, laws, and institutions of all the 
leading nations of the West, and extract 
and assimilate from them that which ap- 
peared best for their own conditions. 
During the last half century, Japan has 
been the most progressive country on 
earth. China is now not merely follow- 
ing in the wake of Japan, but establish- 
ing a Republic. Education has long been 
a legal prerequisite to its official positions. 
Chinese literature abounds in as exalted 
maxims of government as that of any 
other people. Chinese law contains 
much that might be studied with profit 
by Occidental students. 

What can be truthfully said of the 
progress of the United States in govern- 
mental affairs during this period of 
marvelous Oriental awakening? The 
study of the laws of other countries 
has been undertaken and promoted 
by the American Bar Association through 
its bureau of comparative law. The 
field presented by the whole world is 
now open to the investigator. America 
needs not a little, but much, of that child- 
like willingness to learn, which has been 
so recently exhibited by the Orientals. 
When it does study them, it will find 
much that is worthy of profound consid- 
eration in each of the great foreign codes. 
The meager codes of petty states in 
Europe which have been observed by a 
few people for a short time are inter- 
esting as steps in the development of the 
laws of larger nations, but they can 
hardly have the profound significance of 
those great systems of law that regu- 
lated the affairs of so many people of 
superior civilization during such long 
periods of time. We need a better per- 
spective that will enable us to detect not 
merely the minor and incidental defects 
in our system of laws but the great fun- 
damental ones that make disaster certain 
if long retained. 
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ORE than three cen- 
turies ago Ham- 
let complained of 
“the law’s delay.” 
Since then many 

J improvements in the 

administration of 

justice have been ef- 

fected, but there is a 

continual demand that 

the laws, especially pro- 

cedure and practice, be 

simplified and modernized. Steam and 

electricity have practically annihilated 

time and space; modern business is con- 

ducted rapidly, in keeping with new in- 

ventions; but the courts stick to ancient 

methods and formulas, and apparently 

there is no way of speeding up. 

It is, therefore, not surprising to read 

this paragraph in a law journal: 


“The State Bar Association of New York 
has joined forces with the New York Chamber 
of Commerce for the purpose of devising plans 
to prevent unnecessary litigation at the source.’ 
82 Central Law Journal, 


A lay periodical contains this: 


“A board of arbitration to which litigants 
could present their case without the necessity 
of employing counsel is another change advo- 
cated by Judge W. C. Harris, of Emporia, 
Kansas. A board of perhaps three would hear 
the facts of cases brought before it, no lawyers 
would appear, both men would meet with the 
board, and all would discuss the case in- 
formally.” Literary Digest, April 22, 1916, 
page 1158. 


Here are quotations from widely dif- 
ferent publications of to-day, which bear 
out the assertion that the people of this 
country are greatly interested in adapt- 
ing the machinery of the courts to pres- 


ent-day needs and ideals. To say that it 
is folly to go to law about trifles does not 
answer nor dispose of the question. If 
a person has rights that he considers in- 
fringed, he should have an opportunity 
for speedy redress at nominal expense 
and least inconvenience. 


For the purpose of demonstrating how 
other nations have partly solved this 
problem in a fairly satisfactory way, this 
article is written. When this nation 
came into existence, most of the people 
were engaged in agriculture. Commerce, 
manufacturing, and transportation were 
insignificant. The problems of life and- 
business were few and simple. The sys- 
tem that suited and satisfied the public 
a century ago is mostly inapplicable or 
inadequate to accomplish results in keep- 
ing with present conditions. 

Several nations with large industrial 
populations have established tribunals 
known as “Industrial Courts,” for these 
purposes: 

lst. To adjudicate private rights be- 
tween employer and worker, or between 
workers. 

2d. To settle and adjust collective dis- 
putes, which involve employers and 
large bodies of workers, concerning 
wages, hours of employment, and other 
problems of modern industrial life; thus 
avoiding strikes and lockouts. 

The scheme originated in France 
under the name of “Conseil de prud’ 
hommes,” — Counsel of Wise Men, — 
in 1806. It was adopted by Belgium in 
1859, Austria in 1869, Switzerland in 
1882, Germany in 1890, Italy in 1893, 
and Spain in 1908. While a general plan 
is followed, each country has engrafted 
its own peculiar views, especially in rela- 
tion to membership and jurisdiction. 
The French elect from employers and 
workers, three of each, for six years; 
these select a president from their num- 
ber. Jurisdiction is limited to $200. A 
case must be disposed of in four months. 
No fees are charged if less than $4 is 
involved. For cases of larger amounts 
the fees range from 3 cents to 35 cents. 
The general expense of the court is 
borne by the community. Under the law 
of 1891 members of the court must be 
thirty years old, engaged for at least 
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three years in the particular industry of 
which the court has jurisdiction. Each 
court is divided into two branches: 
First, a board of conciliation, for the 
purpose of disposing of claims and dis- 
putes without any formal hearing. The 
party is called in by letter advising him 
of the demand. About half of all de- 
mands are adjusted in this way. If con- 
ciliation fails then the matter is brought 
before the second division, or board of 
judgment. A trial is then had; if the 
amount involved is less than $20 there 
is no appeal ; if over that’ sum, an appeal 
may be prosecuted in the civil courts. 
The parties may be represented by 
counsel, but the public is excluded. How- 
ever, attorneys appeared in only 5 per 
cent of the conciliation cases, and in 10 
per cent of the cases for judgment. 
Switzerland permits each canton to 
regulate its court, but jurisdiction is 
usually limited to $60, and extended to 
industrial and commercial employments 
only. If both parties agree, the case 


may be transferred to a regular court. 
The Swiss industrial court is in reality 
an ordinary court with special advisers 
taken from employers and workers to as- 


sist the judge. Some of the cantons 
adopt the French, others the German, 
system; several cantons and cities de- 
vised a tribunal peculiar to their needs 
partaking of both systems. 

Owing to the rapid industrial develop- 
ment of Germany, industrial courts 
(Gewerbegerichte) have likewise in- 
creased rapidly, and attained greater 
prominence than in any other country. 
Courts of this character have existed in 
the Rhine Province since 1808. They 
were introduced as “factory courts” in 
Berlin in 1815. The Industrial Code of 
1869 for Prussia provided thus: “Dis- 
putes between independent industrial 
employers and their workmen, respect- 
ing the commencement, continuation, or 
termination of the labor contract, their 
mutual obligations under it, and the 
granting or continuation of service, must 
be submitted to specially appointed 
courts in so far as such exist. ‘ 
The members of these courts being 
chosen from the employers and the em- 
ployed in equal numbers.” Only seventy- 
four courts were established under this 
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law, and there was much dissatisfaction 
because of the various local regulations. 
In 1890 a law was enacted for the whole 
Empire, but it did not prove satisfactory 
until the act of 1901, the present law, 
was passed, which compels the establish- 
ment of these courts in all cities of 
20,000 inhabitants; but such courts may 
be provided for smaller communities. 
In 1910 there were 485 courts under this 
law, sixteen of which had jurisdiction of 
certain factories and special industries. 

Each court has a president and at least 
four members called assessors. The 
president is usually some public official 
possessing knowledge of the law, but 
not engaged in industry. Half the as- 
sessors must be employers and the other 
half workers. Officers of trade unions 
are ineligible. The president is ap- 
pointed by the municipal council, and re- 
ceives a fixed salary. Assessors are 
elected by members of trades subject to 
their jurisdiction, and are paid for time 
and expense, but may not refuse com- 
pensation. A person who earns over 
$500 annually is classed as an employer. 
The court may be divided into sections, 
presided over by a president, and these 
select from their number a first president. 
For instance, the Berlin court has 420 
assessors, divided into eight sections 
having jurisdiction of the following 
trades and industries: (1) Tailoring 
and sewing; (2) textile, leather, and 
trimmings; (3) building; (4) wood 
working and carving; (5) metal; (6) 
occupations supplying food and lodging; 
(7) commercial and transportation; (8) 
general. 

This court is vested with authority: 
First, for the adjustment of industrial 
disputes either by conciliation or legal 
decision ; second, to furnish expert opin- 
ion and advice for public officials and 
legislative bodies; third, as a board of 
arbitration in collective disputes where 
the question of wages, hours of labor, 
and similar problems are involved. Its 
principal object, however, is to adjust 
disputes between individual employers 
and their workers, and between workers 
of the same employer. The courts are 
usually invoked in cases for arrears in 
wages and compensation because of dis- 
charge without notice. Other demands 
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may be joined in the same complaint, as 
failure to return a worker’s papers, or 
refusal to give a testimonial or recom- 
mendation, so essential for re-employ- 
ment. Employers occasionally enter suit 
for damages caused by a worker, or for 
failure to abide by his contract. 
Procedure in these courts is very sim- 
ple. Notice to the defendant is sent by 
mail or by the clerk of the court. If 
there is no appearance, a default judg- 
ment may be allowed. If both parties 
appear, the president attempts to settle 
the dispute forthwith. Should he fail, 
the case is set for trial and assessors fa- 
miliar with the particular trade or busi- 
ness will héar the parties, and render 
their decision at once, or in any event 
within three days, which is final if less 
than $25 is involved. Lawyers are not 
permitted to practise in these courts. 
Local statutes regulate the procedure, 
but most disputes are settled immedi- 
ately, the parties appearing voluntarily. 
In some jurisdictions there are no fees 
charged; in others the fee is fixed ac- 
cording to the amount involved. In Ber- 
lin if the demand does not exceed $5 the 
fee is 25 cents; from $5 to $12, 35 cents 


for every $25 additional the fee increases 
75 cents, but never exceeds $7.50. About 
half the cases are for less than $5, and 
more than 90 per cent are under $25. 
It follows that the average fee is 35 


cents for a case. Allowance is made to 
the winning party for loss of time and 
for witnesses, as the president may de- 
termine. 

The most important public service 
rendered by these courts consists in for- 
mulating opinions and giving advice 
upon industrial questions for the benefit 
of the authorities in their respective dis- 
tricts. Local officers have the right to 
demand opinions for their guidance. For 
example, the chief of police may request 
the court’s view as to industries and con- 
ditions which would allow him to make 
exceptions in relation to the Sunday rest 
law. 

The decision of the industrial court is 
of special value in that it is the result of 
thorough discussion between employers 
and workers, presided over by an impar- 
tial third party. It is the duty of the 
president to be informed of labor and 
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trade conditions, and, if a strike or lock- 
out is threatened, to cite the parties be- 
fore the section having charge of the 
particular industry, to avoid trouble and 
to adjust the matters in dispute. It ap- 
pears that workers are more anxious 
than employers to avail themselves of the 
industrial court as an arbitration board. 
In the German Empire in 1908 there 
were 140 applications, of these 136 came 
from the workers; and it is said that in 
Berlin “no case has ever occurred in 
which the workmen have refused to con- 
cur with the employers in a request for 
intervention.” The court has been highly 
successful in settling disputes, and in 
preventing strikes. Of course, there is a 
difference of opinion as to the value of 
industrial courts ; but the supporters and 
friends of this system declare that the 
law establishing these courts is “the 
Magna Charta of the German work- 
man.” Jastrow in his Sozialpolitik und 
Verwaltungswissenschaft, Vol. 1, page 
405, says: “The labor world has for the 
first time found an effective instrument 
for the prevention of strikes, wage re- 
ductions, and violations of labor con- 
tracts. There is no state institution 
to which the workmen cling with more 
love or with greater admiration.” ; 

There is no doubt that in a highly de- 
veloped industrial nation these tribunals 
are of the utmost importance. If a car- 
penter has a dispute involving his em- 
ployment or work, it is certainly more 
satisfactory to have his case submitted 
to a court composed of master carpenters 
and workers in that line than to call in 
a jury at haphazard, none of whom may 
have any knowledge of carpentry. In 
fact, these courts are composed of an 
impartial judge and a special jury se- 
lected from a certain trade or industry. 

Statistics for 1908 show that in the 
German Empire 106,269 cases were 
brought by workers and 5,672 by em- 
ployers, or in all about 112,000 cases, in 
one year. Nearly one half were settled 
and withdrawn; only 267 cases were 
pending for a longer period than three 
months. Out of that large number, 587 
were appealed, or one case in about 200, 
which is certainly a remarkable record 
when it is remembered that the jurisdic- 
tional amount is unlimited. 
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Whether with us these courts would 
be acceptable or popular with the class 
of people they are especially designed to 
serve, is very doubtful. We dislike class 
distinction and class legislation. In Eng- 
land an attempt was made to establish 
such tribunals in 1824, but the act was 
abrogated ; no practical results were ob- 
tained. Pennsylvania enacted a law in 
1883 for courts to adjust labor disputes. 
Apparently the plan failed, for in 1893 
the act was repealed. 

However, it is desirable, in view of 
the severe criticism often heard of our 
judicial system, that we examine the 
methods of other countries. It required 
nearly a century to introduce and estab- 
lish these industrial courts successfully 
in Germany,—a nation which would be 
more likely to succeed in imposing a new 
scheme upon its people than a republic. 

Nearly everyone dislikes a_ radical 
change in governmental or business af- 
fairs. An illustration is the difficulty in 
amending constitutions, or even city 
charters, or in obtaining a general adop- 
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tion of the meritorious metric system. 
Everyone would rather worry along 
with the old and tried than to submit 
to the inconvenience and uncertainty of 
a new plan, especially if it be exotic. 

Our industrial population is increasing 
rapidly. Statesmen will have to solve 
many problems, but none is greater or 
more worthy than to provide a proper 
and speedy method of settling private 
disputes between employers and work- 
ers, and particularly to establish a tri- 
bunal that may also satisfactorily adjust 
labor troubles to avoid strikes and dis- 
turbances. 

The ancient Emperor who boasted that 
he “found Rome of brick but left it of 
marble” conferred only a trifling boon 
upon humanity as compared with him 
who devises a successful plan to adjudi- 
cate private and public differences be- 
tween employer and worker. 


Sud Woehoreon 


The Old-Fashioned Lawyer 


Oh, what has become of the old- 
fashioned lawyer, 

The lawyer that wrote with a quill, 

A quill gently plucked from a goose or a 
gander, 

And furtively jabbed in his ink jug to 
fill? 


The old-fashioned lawyer whose quill 
was his weapon, 

His weapon offensive, defensive as well, 

With which he assaulted his rival in 
battle, 

oo Dan to Beersheba, from Hebron— 
well, 


The old-fashioned lawyer has gone to 
the regions, 

The regions above, where strife is un- 
known, 

But with him he carries his old-fashioned 
weapon, 

And clings to it fondly around the white 
throne. 


Then rest to the soul of the old-fashioned 
lawyer, 

And peace to his ashes that fill 

An oblong in earth where no conflict or 
battle 

E’er calls for the use of his quill. 


J. Wilson Jones. 





The Colorado Industrial 


- Commission 
BY WAYNE C WILLIAMS 


Industrial Commissioner of Colorado* 


OLORADO has 

enacted a compul- 

sory investigation 

law for industrial 

disputes, and offers 

a new solution of 

the industrial prob- 

lem. This law creates 

an Industrial Commis- 

sion of three members, 

and confers upon it sev- 

eral broad industrial 

powers having to do with the administra- 

tion of the workmen’s compensation law, 

with the enforcement of all labor laws, 

with the general investigation of labor 

questions, and the inspection and fixing 

of standards of safety. The law then 

imposes upon the Commission the gen- 

eral voluntary duty of promoting con- 

ciliation in industrial disputes. This is 
§ 27, which reads as follows: 


“The Commission shall do all in its power 
to promote the voluntary arbitration, media- 
tion, and conciliation of disputes between em- 
ployers and employees, and to avoid the neces- 
sity of resorting to strikes, lockouts, boycotts, 
blacklists, discriminations, and legal proceed- 
ings in matters of employment.” 


This section is found in many of our 
states, and provides nothing new. The 
vital section of this law is § 29, which is 
as follows: 


“Sec. 29. Employers and employees shall 
give at least thirty days’ notice of an in- 
tended change affecting conditions of employ- 
ment with respect to wages or hours; and, in 
every case where a dispute has been made the 
subject of an investigation, hearing, or arbi- 
tration by the Commission or the board, until 
the dispute has been finally dealt with by such 
Commission or board, neither of the parties 
nor the employees affected shall alter the con- 


*From Address before National Convention 
“ Industrial Commissioners at Columbus, 
hio. 


ditions of employment with respect to wages 
or hours, or on account of the dispute do, or 
be concerned in doing, directly or indirectly, 
anything in the nature of a lockout or strike, 
or a suspension or discontinuance of work or 
employment; but the relationship of employer 
and employee shall continue uninterrupted by 
the dispute, or anything arising out of the dis- 
pute; but if either party uses this or any 
other provision of this act for the purpose of 
unjustly maintaining a given condition of 
affairs through delay, such party shall be guilty 
of a misdemeanor, and, upon conviction there- 
of, shall be punished by a fine of not more 
than one hundred dollars.” 


Our law is in a large measure a copy 
of the Canadian act. Sections 56 and 57 
of the Canadian act are substantially 
identical with §§ 29 and 30 of the Colo- 
rado law, except that the Canadian act 
applies only to public utilities, while the 
law seems to have a broader application; 
at least the Commission has so construed 
it, and has made it apply to every em- 
ployer of four or more persons. It has 
been said that the state of Massachusetts 
has a law similar to the Canadian and 
Colorado law affecting industrial dis- 
putes, but an examination of that law 
shows several differences that must be 
considered. The Massachusetts law 
does not provide for compulsory investi- 
gation of industrial disputes, with the 
added feature of restraining either side 
from going on a strike or lockout during 
investigation; but it does contain the 
feature of the compulsory investigation 
to fix the blame as to who started the 
strike without just cause. In brief, the 
Colorado law operates in the following 
manner: The employees of a manufac- 
turing plant desire a raise in wages, or 
shorter hours. Under the old system, 
they could or could not give notice to 
their employer, as they might desire. 
They could go on a strike without a 
warning, and they could be locked out 
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without any warning. There was no cen- 
tral body to appeal to, no one to investi- 
gate the dispute or find out the actual 
merits; there were charges and counter- 
charges, rumors and accusations, and 
more or less chaos and anarchy gener- 
‘ally; the plant tied up, the men idle and 
their families suffering, bitterness in- 
creasing every hour; importation of 
strike breakers, disorder, and often ter- 
rible consequences. This is not the his- 
tory of every strike, but of many strikes. 
Under the operation of the Colorado law, 
the first step is for the employees to no- 
tify the employer of any change of wages 
or hours which they desire. This is made 
in writing, and a copy goes to the em- 
ployer and to the Commission. The no- 
tice is for thirty days under the statute; 
during which period the Commission 
may permit the two sides to privately 
negotiate with each other, or, if they do 
not want to do so, the Commission will 
get them together and endeavor infor- 
mally to adjust the dispute. If these in- 
formal efforts fail, the Commission may, 
upon its own motion or upon request of 
either side or both sides, start a formal 
investigation. The investigation is held, 


witnesses are subpcenaed and put under 
oath, complete and exhaustive testimony 
is taken as of all-matters in dispute. 
When the investigation is completed, the 


Commission makes its findings. These 
findings, or the award as it is called, are 
not binding upon either side, although 
either or both sides may accept the find- 
ings, either before the investigation be- 
gins or at its conclusion, in which event 
the award is binding. The only restraint 
upon the two sides is that, prior to and 
during the investigation, the employer 
cannot lock his men out, or change the 
conditions of employment, and the men 
cannot go on a strike. The status quo is 
preserved; the men must remain at 
work at the usual scale of hours and 
wages until the Commission makes its 
findings. After the findings have been 
made, either side is free to do as it 
chooses. The old weapons of industrial 
warfare may be resorted to, there may 
be strikes and lockouts or any other legal 
act along lines of force and coercion. 
The four valuable results from the op- 
eration of this law are: 
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(1) The law provides a cooling-off 
period, and avoids hasty and precipitant 
action. 

(2) The operation of the law compels 
collective bargaining. 

(3) The law provides a public body 
with power to ascertain the facts in any 
industrial controversy in an impartial 
and authoritative manner. 

(4) The law provides a way by 
which the facts, when once gathered, are 
given to the public, so that public opin- 
ion may operate to compel the acceptance 
of the award. 

When a notice is received by the Com- 
mission, the first step is to get in touch 
with both sides, and find out what has 
been done or is being done toward ne- 
gotiations. If the two sides are in touch 
with each other and are negotiating, the 
Commission stands aloof and watches 
negotiations. If the two sides are not 
negotiating, the Commission calls them 
into conference and endeavors to start 
negotiations. It is sometimes the best 
policy to call both sides in at the same 
time before the Commission; in other 
cases, it is the best policy to call in each 
side separately. Often more can be ac- 
complished by working with the oppos- 
ing sides in private conference than can 
be accomplished with them together. If 
there is any past history or ancient bit- 
terness, it is sometimes better to allow 
these differences to be thoroughly talked 
out before the two sides settle down to 
the actual consideration of the terms of 
a constructive agreement. 

In addition to this work in bringing 
two sides together, the Commission has 
had one capital and labor banquet, at- 
tended by a large number of representa- 
tives of both sides of the industrial 
world and by many prominent public offi- 
cials. 

The first situation arising under the 
new law occurred soon after it went into 
force. Early one morning the managers 
of a large cracker factory employing 225 
people in Denver began calling in their 
employees one by one and reducing their 
wages. News of this spread rapidly over 
the plant, and within an hour the entire 
force was ona strike. No Union existed 
among the employees of the factory. The 
Commission at once got in touch with 
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both sides and called them in for sepa- 
rate private hearings. While the Com- 
mission had fhe right to request the dis- 
trict attorney to proceed criminally 
against both sides, the Commission felt 
that the law being new, they should first 
be given a chance to obey it. The law 
was read and each side asked if they 
were willing to obey it. Both sides agreed 
at once to obey the law, and the next 
morning the entire force went back to 
work, the incident was closed, and noth- 
ing has ever occurred in that plant since 
that time. 

In the machinist strike, the machinists 
gave the usual thirty days’ notice, and, 
following the failure to secure a confer- 
ence with their employers, the Commis- 
sion arranged a number of informal 
conferences. These had progressed to a 
point where a settlement seemed assured, 
when the employing machinists’ repre- 
sentative made a bitter speech in the 
presence of both sides that aroused all of 
the ancient passions and bitterly inflamed 
both sides. After this meeting, an agree- 
ment by informal conference was impos- 
sible. The union machinists asked for a 


formal investigation, which was granted 


and held. Some of the employing ma- 
chinists refused to attend the hearing. 
The Commission stood ready to vindi- 
cate its authority, but the union machin- 
ists requested that we hear them without 
attempting to test our powers. The 
Commission rendered its decision, and, 
after further conference between the men 
and their employers, a strike was called. 
This strike lasted less than ten days, and 
the final adjustment was made on the 
basis of the Commission’s findings or 
award. 

In the tailor dispute, all the journey- 
men tailors in Denver were organized 
into a Union; general conditions in the 
tailor trade had been chaotic for years. 
The tailors asked for a formal investiga- 
tion, which was granted by the Commis- 
sion, and, after an extensive hearing, 
rendered its findings, which were sub- 
stantially in favor of the demands of the 
union tailors. Within two days after 
the findings were announced, every mer- 
chant tailor in the, city, but. one, had 
agreed to accept the findings of the Com- 
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mission and put the wage schedule into 
force. 

One day without any warning 700 
smelter men walked out of the Arkansas 
Valley Smelter in Leadville, one of the 
great mining camps of Colorado. Only 
100 men were left in the plant. The men. 
had not been organized, and there had 
not been the slightest intimation that 
trouble was threatened. The men’s 
grievances included contract system of 
labor, assignment of wages, and a de- 
mand for increased wages. The Com- 
mission went at once to Leadville and 
found a hopelessly confused situation. 
The strikers were composed almost en- 
tirely of recent arrivals from the Balkan 
States. Out of the entire several hun- 
dred, there were probably not a dozen 
men who were naturalized American 
citizens, or who knew anything of our 
language, institutions, or laws. The men 
had no real leader, and were simply out, 
after being informed of the law, in stub- 
born defiance of the law and because of 
conditions, which they found it difficult 
to properly describe. The Commission 
felt that it was not a case where there 
should be prosecution of the men. Their 
ignorance of the law and general lack of 
understanding of American institutions 
all contributed to cause the Commission 
to deal leniently. The Commission met 
the men in a mass meeting, and explained 
to them through interpreters what the 
requirements of the industrial law were. 
The men at first protested, but reason 
gradually asserted itself, and within a 
week the entire force had returned to 
work. The Commission then began an 
investigation of the grievances of the 
men. The smelter company offered to 
adjust every grievance of the men, ex- 
cept wages, on any terms which the Com- 
mission thought best. The smelter man- 
agers have already adopted measures to 
prevent the contract system and assign- 
ment of wages, and thé adequacy of 
these measures is now being considered 
by the Commission. The Commission 
will not halt until these grievances are 
absolutely eliminated. The Commission 
saw that the question of wages was a 
very broad one, involving numerous 
factors affected by conditions throughout 
the nation. The preliminary plans were 
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laid for a broad, thorough, and exhaus- 
tive investigation. Recently the Smelter 
has raised the wages, granting a part of 
the demands of the men. 

A summary of the industrial disputes 

before the Commission shows the follow- 
ing: 
The total number of complaints for- 
mally presented to the Commission from 
August, 1915, to May, 1916, was 44; the 
total number of these cases settled was 
37; total number still pending before the 
Commission, 7 ; total number of impend- 
ing strikes definitely prevented, 6; esti- 
mated number of informal complaints of 
industrial matters, 25. From one view- 
point it may be said that the whole 37 
industrial matters settled by the Com- 
mission or presented to it might have re- 
sulted in strikes, but, of course, some of 
them would undoubtedly have been set- 
tled without strikes. In the six cases 
specifically mentioned, strikes were ac- 
tually averted, and the situation had be- 
come so acute that the intercession of the 
Commission became absolutely neces- 
sary. There has been but one actual 
strike since the new law went into ef- 
fect, and this occurred after the Com- 
mission had concluded its formal inves- 
tigation and the men had a right to strike 
under the law. This strike lasted about 
one week, was not marked by any vio- 
lence whatever, and was settled on sub- 
stantially the terms defined by the Com- 
mission in its award. 


employers of labor and labor unions. 
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Arbitration of Differences 


For years the commercial exchanges of this country and of foreign coun- 
tries have had arbitration committees specially constituted to provide a means 
for the speedy and inexpensive adjustment of private differences between 
members, and to avoid resort to the state tribunals for such 

And not only have our merchants’ exchanges adopted the plan of arbitrat- 
ing private trade differences between members, but we find that provisions 
for arbitration are being incorporated in all the important private contracts 
made to-day, including insurance contracts, railway construction contracts, 
building contracts, leases, international grain contracts, and contracts between 


compensation acts, which are now fast displacing the old laws of liability of 


master to servant, amount to little more than arbitration of questions as to 
extent of injuries and periods of disability.—Percy Werner. 
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Among the crafts represented in these 
disputes before the Commission were 
cracker makers, tailors, barbers, machin- 
ists, painters, maltsters, billposters, 
smelter men, dry goods clerks, brewers, 
street car men, carpenters, sheet metal 
workers, railroad men, sign painters, 
coal miners, granite cutters, cigar 
makers, horseshoers, garment makers, 
and bricklayers. 

A review of the work of the Commis- 
sion would be inadequate if I did not 
mention the part prohibition has played 
in aiding industrial peace. Prohibition is 
proving a great success in Colorado, and 
the absence of the saloons is an impor- 
tant factor in preventing violence at the 
time of a strike. This is particularly 
marked where foreigners such as the 
Leadville smeltermen are involved. 

Workingmen and employers have lost 
more by the bitter clash of warfare than 
they have gained. Both sides will gain 
far more in the future by reasonable 
mediation and friendly conciliation 
through an Industrial Commission than - 
they can ever gain by the strike or by the 
lockout. In any individual dispute, one 
side or the other may feel that they have 
not secured by bargaining as much as 
they would have secured by force and 
coercion. They are probably mistaken, 
but even if they be right, in the long run 
they will secure more by bargaining than 
they will by force. 
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The Essentials of Law Reform 


BY AVEL 8B. SILVERMAN 
Of the New York Bar 


HERE is manifest 

among laymen, and 

particularly those 

who have had the 

occasion (or mis- 

fortune) to feel the 

weight of the law’s 

majesty, a certain atti- 

tude of incredulity and 

suspicion toward its or- 

derly administration. 

Unquestionably such a 

state of mind is unwholesome in any 

well-organized society having for its 

fundamental principle the appreciation of 

the significance and necessity of consti- 

tuted authority, as it tends to lessen the 

respect essential for the effectuation of 
its ends. 

It would be idle to deny, however, that 
the unfortunate attitude has had its in- 
ception in circumstances which have 
grown out of the established order of 
things, and which justify a certain meas- 
ure of resentment against those who have 
been lacking in ambition to reform in- 
congruities, and who have been respon- 
sible, to a considerable extent, for the 
too apparent lack of respect for the proc- 
ess of legal administration. 

No system of procedure has as yet 
been devised that has not been subject to 
a certain measure of criticism. The ad- 
ministration of the law has met with a 
criticism that is inevitable. It was Colton 
who said that in the civil law it too often 
happens that there is so much law that 
there is no room for justice, and that 
“claims expire of wrong in the midst of 
right, as mariners die of thirst in the 
midst of water.” 

The serious condition of the judicial 
administration in the criminal courts of 
a number of states has been emphasized 
by lawyer and layman alike; and it has 
been experienced so disastrously by so- 
ciety that a deep impression has been 
created upon the public mind. Many 


judicial officers have been extremely re- 
luctant to inaugurate reforms, and their 
reluctance has been carried to the extent 
of strained construction of legislative 
enactments designed to promote legal 
reform. Their attitude has been long 
that of Burke, when he said: “Perish 
the hand that shall remove even the rust 
from the great structure of the common 
law.” 

Some time ago the legislature of one of 
our states passed a law providing that 
“no indictment shall be declared invalid 
nor shall a trial or judgment be stayed 
or altered for any defect or imperfection 
which does not tend to prejudice the 
rights of the defendant upon the merits.” 
The intent of the statute was perfectly 
patent, both by its context and by the cir- 
cumstances constituting the incentive for 
its enactment, and indeed it has been en- 
acted in most of the states. But when 
the statute was called to the attention of 
the learned court, they declared that it 
could not have been the intent of the leg- 
islature to abolish all the legal techni- 
calities, and argued in this wise: “To 
give a liberal construction to this clause 
would be allowing the prosecution to 
make a plain, concise statement of the 
facts constituting the offense without re- 
gard to technical phrases and forms.” 
Naturally the layman’s first impression 
of such a statute would be that this is 
just what the legislature did intend. But 
the historical temper of the learned jus- 
tice was not quite consonant with any 
attempt to sweep away the legal cob- 
webs. 

But legal quibblings not only emanate 
from the captious minds of judicial offi- 
cers, but from inherent defects in a sys- 
tem encumbered by needless technicali- 
ties and refinements. The entire system 
had its inception centuries ago, under 
circumstances no longer existing, but 
which at one time were indeed justifi- 
cation for legal refinements. Its origin 
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may be found in old English judicial his- 
tory, during the struggle between the 
Crown and the people, and between con- 
tending religions. Then the law courts, 
the only authoritative bodies in any way 
independent of the sovereign’s coercion, 
took advantage of all the refinements of 
technique and legal casuistry to aid the 
victims of political or religious oppres- 
sion. Our present procedure has been 
permitted to run in the same rut, caused 
by the wheels of justice, for centuries 
past, due to a certain degree of inactivity 
on the part of the bench and bar and the 
legislature, aided by public indifference. 

The need for pressing reforms in the 
character of indictments is being evi- 
denced continually by many unfortunate 
judicial decisions wherein society has 
been the ultimate loser. A decided step 
towards the much-needed reform has 
been taken by a prosecutor of Kings 
county, New York. The fact that this 
reform has been adopted by what is prob- 
ably the second busiest law office in the 
country marks a signal victory for the 
forces of common sense. Before the ad- 
ministration of the present incumbent 
in the office in question, the usual form 
of indictment for murder in the first de- 
gree read as follows: 


“The Grand Jury of the County of Kings 
by this indictment accuse John Smith of the 
crime of murder in the first degree committed 
as follows: The said John Smith late of the 
Borough of Brooklyn, of the City of New 
York, in the county aforesaid on the first day 
of December, in the year of our Lord, one 
thousand nine hundred and nine, at the 
borough, city and county aforesaid, with force 
and arms in and upon one James Brown, wil- 
fully, designedly, premeditatedly, feloniously 
and from a deliberate and premeditated design 
to effect the death of the said James Brown 
did make an assault. And the said John Smith 
a certain pistol then and there charged and 
loaded with gunpowder and one leaden bullet, 
which said pistol he, the said John Smith, in 
his right hand, then and there had and held, 
then and there wilfully, deliberately, premedi- 
tatedly, feloniously and from a deliberate and 
premeditated design to effect the death of the 
said James Brown, did discharge and shoot 
off, in, at, against and upon the said James 
Brown, and the said John Smith, with the 
leaden bullet aforesaid, then and there by the 
force of the —o aforesaid by the said 
John Smith shot off and discharged as afore- 
said, then and there wilfully, eens de- 
liberately, premeditatedly and from a deliberate 
and premeditated design to effect the death of 
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the said James Brown, did strike, penetrate 
and wound him, the said James Brown in and 
upon the side, chest, lungs, body and vital 
parts of the said James Brown, etc., etc.” 


Here is a relic of the Tudor days, con- 
taining more than 900 words,—a mass of 
totally useless legal verbiage constituting 
the forensic paraphernalia of the “mod- 
ern” indictment. But lawyers have been 
able to convince judges that such an in- 
dictment does not in fact allege all the 
elements constituting the crime charged, 
and that grave errors touching the con- 
stitutional rights of the accused have 
been committed, wherefore the accused 
should be turned out to prey upon society 
once more. 

A more lucid and concise form of in- 
dictment has been substituted in place of 
the one given above. It contains but 
about fifty or sixty words, and is as fol- 
lows: 


“The Grand Jury of the County of Kings 
by this indictment accuse thé defendant of the 
crime of murder in the first degree committed 
as follows: The defendant on the Ist day of 
December, 1913, in the County of Kings, wil- 
fully, feloniously and of malice aforethought 
shot James Brown with a revolver, thereby 
inflicting injuries of which he died on Decem- 
ber 5th, 1913.” 


The records are replete with startling 
examples of “procedure run mad,” and 
illustrations of the truth of the comment 
attributed to Charles Macklin, that the 
law’s uncertainty “is of mair use to the 
professors than the justice of it,” are not 
wanting. 

Some time ago a case arose in the state 
of California wherein the learned court’s 
opinion indicated the relative weight it 
recognized between justice and the prin- 
ciples of logic. An information had 
been filed against A. It was alleged that 
A had “unlawfully and feloniously com- 
mitted an assault upon B by means likely 
to produce ‘great bodily harm, to wit, 
with a heavy wooden stick.” On appeal 
to the supreme court, that tribunal held 
that the information, although following 
the form of the statute, was totally de- 
fective, inasmuch as it did not indicate 
with sufficient precision the means of the 
injury. A layman might be impressed 
with the fact that “a heavy wooden 
stick” was sufficient description of a 
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means likely to produce bodily injury. 
But the learned court disposed of such 
fallacy by this reasoning: “To describe 
a stick as heavy imparts no certain infor- 
mation. The term is relative. A stick 
which in the hands of a boy or feeble 
person would be considered heavy, in 
the hands of a robust person would be 
deemed light. Again, it might be so 
large and unwieldy as to be useless in the 
hands of a powerful man. It might be 
heavy and yet so small that no danger of 
bodily harm could be reasonably appre- 
hended from its use. Aside from the use 
of the word ‘heavy,’ there is no descrip- 
tion in the information as to the definite 
weight, strength, or size of the stick, or 
other qualities, properties, or character- 
istics showing that it was a means likely 
to produce bodily injury.” 

The records contain numerous deci- 
sions of similar character. The following 
will serve to illustrate the incongruous 
condition of a procedure existing in 
many of the states. 

A was convicted of murder in the first 
degree. The conviction was set aside 


because the foreman of the jury, in writ- 
ing the verdict spelled “first” “fust.” 


Another indictment charged that S on a 
certain day had “feloniously, purposely, 
and with premeditated malice killed E by 
firing a Colt’s revolver loaded with gun- 
powder and leaden bullets which he, the 
said S, then and there held in his hands.” 
A hair-splitting tribunal reversed the 
judgment of conviction, and delivered 
itself of the: following opinion: “We 
cannot see that the pistol was shot at E; 
it may have been fired in the air or at a 
flock of birds. Nor can we see that E 
was hit. He may have been a feeble man 
who died of the fright at the discharge 
of the pistol, for anything the indictment 
contained.” 

The same court also set aside a verdict 
because the indictment contained the 
words “instantly” died, instead of the 
words “then and there died,” and an- 
other conviction was reversed because the 
officer who had copied the indictment had 
written “brest” instead of “breast.” 

The presence of the accused at his own 
trial is a requisite that hardly needs con- 
stitutional or legislative expression, its 
object being to avoid “star chamber” 
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proceedings. But a conviction was re- 
versed because the record failed to state 
the fact that the prisoner was present at 
his own trial. The absurdity of the sit- 
uation is marked when it is noted that 
the objection was not raised by counsel, 
and no one intimated that the defendant 
was not present. As a matter of fact the 
defendant was present, but, owing to the 
clerk’s error, that fact did not appear, 
and the learned court would not conde- 
scend to find out for itself. 

To those statesmen who are earnest 
exponents of the independence of the 
judiciary and the maintenance of a high 
legal standard, such decisions are dis- 
couraging. They are but reminiscences 
of a status of bygone days, when such 
legal niceties were the order of the day. 
They indicate the unfortunate fact that 
little if any progress has been made in 
legal reform since the early days of the 
English common law, and they are not 
entirely dissimilar in principle from that 
ancient decision, now a part of legal lore, 
holding that an indictment which charged 
that A had seized an axe and struck B 
on the head with such force that the 
“aforesaid axe cleft him to the neck” 
was defective because it did not state 
that B was killed. 

Can there be any question as to the 
deleterious effect of such legal casuistry 
upon the minds of the public? Is not the 
conclusion inevitable that the state of 
Missouri in reversing the conviction of 
one Campbell (210 Mo. 202) for a das- 
tardly assault, because the indictment 
charged the crime “against the peace and 
dignity of state,” instead of “against the 
peace and dignity of the state,” virtually 
decides that the definite article is of more 
importance to the community than the 
apprehension of a criminal? 

Or when the highest court of that 
state reversed the conviction of one 
Woodward (191 Mo. 167), where the 
indictment charged an assault by strik- 
ing and beating the deceased with a bil- 
liard cue, and gave the dimensions and 
characteristics of such weapon, because 
it did not state that the mortal blow was 
struck with the club, did not this tribu- 
nal state to society at large that it was 
ready to foist a criminal upon society 
because the legal verbiage of the indict- 
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ment did not come up to their conceptions 
of lucidity ? 

It is therefore refreshing to note that 
some attempt has been made to break 
away from these rules of strict adherence 
to procedural technicalities that have 
become rigid from the petrification of 
time, rather than because of intrinsic 
merit. Such notable efforts have marked 
the decisions of the courts of Oklahoma, 
which the tribunals of the older states 
would do well to emulate. The court re- 
fused to dismiss an indictment for lack 
of the phrase “in the name and by the 
authority of the State of Oklahoma,” 
and Chief Justice Furman said: 


“We do not pretend to be infallible, but to 
our minds it is clear that the purpose of this 
provision in the statute is to protect the people 
of this state from private prosecutions which 
may degenerate into persecutions, and from 
prosecutions from any other foreign power 
save that of the state, and when the record 
clearly shows that the purpose of the statute 
has been accomplished, this court will hold 
that is enough. The supreme purpose of the 
courts of this state is to give to the people of 
this state a just and harmonious system of 
criminal jurisprudence founded on justice and 
supported by reason, freed from the mysti- 
cisms of arbitrary technicalities, and this stand- 
ard will control our decisions. It matters not 
what or how many other appellate courts may 
have decided to the contrary. It is our duty 
to construe the laws of Oklahoma, regardless 
of the laws of other states. Now that our 
criminal jurisprudence is in its formative 
period, we are determined to do all in our 
power to place it upon a broad sure founda- 
tion of reason and justice, so that an innocent 
man may find it to be a refuge of defense and 
protection, and that the guilty man may be 
convicted and taught that it is an exceedingly 
serious and dangerous thing to violate the laws 
of this state, whether they be rich and in- 
fluential or poor and friendless. If we place 
our criminal jurisprudence upon a technical 
basis, it would become a luxury of the rich, 
who could always hire able and skilled lawyers 
to invoke technicalities in their behalf, but 
what would become of the poor and friendless, 
who could not secure these services? We must 
confess to want of respect for precedents 
which we find in the rubbish of Noah’s ark, 
and which have outlived their usefulness, if 
ever they had any. When the reason for the 
rule ceases, the rule should cease also. If 
this be revolutionary, then we are and will 
continue to be revolutionary.” 


Such language emanating from a high 
tribunal is indeed revolutionary, and one 
that should be calculated to disturb the 
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judicial equilibrium of many a scholastic 
and conservative judge. 

The necessity of reform has been em- 
phasized by men high in public office. 
President Roosevelt in his message to 
Congress, of December, 1907, dwelt at 
some length upon evils that have grown 
up in connection with the administration 
of the criminal law, the most flagrant of 
which have a basis in a false sentiment 
or a rigid adherence to ancient techni- 
calities. The remedy for the latter must 
come from the legislatures, the courts, 
and the members of the bar, while the 
first must depend for its cure upon the 
gradual growth of a sound public opin- 
ion, which shall insist that a due regard 
for the law and reason shall control over 
all other influences, both on the bench 
and in the jury box. The question was 
adverted to also by President Taft, who, 
by reason of his long experience on the 
bench, may be presumed to speak with 
authority. He has stated on many occa- 
sions that in his judgment one of the 
greatest questions before the American 
people to-day is the improvement of our 
method ‘of procedure, to the end that a 
more speedy, certain, and inexpensive 
system for the dispensation of justice 
may be devised. 

The needless demand by judges for 
the strict adherence to matters of form 
is indicated in many of their decisions, 
which demand compliance with technical- 
ities with extreme exactitude. An indict- 
ment charged the defendant with murder, 
and stated that he had “on or about the 
7th day of October, a. p. 19— at the said 
County of Taney and State aforesaid, in 
and upon one Amos King, then and there 
being, unlawfully, wilfully and feloni- 
ously, deliberately, premeditatedly on 
purpose and of his malice aforethought 
made an assault, and with a certain pistol 
commonly called a revolver, then and 
there being loaded and charged with 
gunpowder and leaden bullets, and which 
said pistol was then and there held in the 
right hand of him the said Merrill, at, to 
and against and in and upon him, the 
said K did unlawfully, wilfully, feloni- 
ously, deliberately, premeditatedly on 
purpose and of his malice aforethought, 
shoot off and discharge the same by 
means and force of the gunpowder, and 
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leaden bullets aforesaid and did give to 
him, the said King, two wounds which 
said wounds were then and there mortal 
wounds, one of the said wounds being 
in the left side of the body of him, the 
said King, near the fifth rib and the said 
wound being of the depth of six inches 
and of the width of one half an inch, of 
which said mortal wounds, he the said 
King, did then and there on the said 7th 
day of October, 19— in the County of 
Taney, state aforesaid, instantly die. 
And so the Grand Jurors aforesaid do 
say that Merrill, the said King in the 
manner and form and by the means 
aforesaid, feloniously, deliberately, pre- 
meditatedly on purpose and of his malice 
aforethought, did kill, murder against the 
peace and dignity of the state.” 

It is difficult to conceive how a grand 
jury could have set forth with more par- 
ticularity every detail constituting the 
crime. Yet upon a subsequent appeal, 
the learned court dismissed the indict- 
ment as insufficient. They held that “the 
indictment was insufficient in that it 
failed to charge that the homicidal act 
itself was done feloniously, etc. The 


failure to charge was not supplied by an 


allegation that the assault was made felo- 
niously, nor by anything else therein 
contained.”” Just where the error lay in 
this indictment is obscure, nor does the 
opinion of the learned court clarify the 
matter. The indictment charges the as- 
sault to have been committed “feloni- 
ously,” etc.; the discharge of the pistol 
at the deceased “feloniously,” etc.; and 
concludes with the general charge of the 
crime in the same manner. By what 
manner of ratiocination, therefore, did 
the court arrive at the conclusion that 
this indictment did not state with suffi- 
cient conciseness that the “homicidal act 
itself was done feloniously, etc. ?” 

This form of indictment has been fol- 
lowed in a great many jurisdictions, and, 
furthermore, the “logical” exposition in- 
dicated above is quite analogous to many 
others that have been propounded in 
some of the highest courts in the several 
states. It clearly indicates, unfortu- 
nately, that society will have to look else- 
where for the propagation of law reform, 
than to the very officials who could give 
it the greatest incentive. For the case 


the presumably innocent. 
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last mentioned was decided in the face of 
a positive legislative enactment that no 
indictment was to be declared defective 
for any imperfection which did not preju- 
dice the defendant’s rights on the merits, 
The case serves to indicate the cordial 
reception given to any attempt at law re- 
form by some of our judicial tribunals. 
It is, of course, quite natural that such 
determinations by the courts do not at- 
tain all the publicity that could be de- 
sired. Their significance, if indeed their 
existence, scarcely goes beyond the limits 
of the profession, and is safely ensconced 
within the musty volumes of the law re- 
ports, safe from the critical gaze of the 
iconoclastic layman. Thus is prevented 
the engendering of a sound public senti- 
ment, and the administration of the 
criminal law goes limping and hobbling 
along, far behind the advances of society. 

The defendant in a criminal action, no 
matter how palpable his guilt, if he 
choose to deny it, is surrounded by nu- 
merous “safeguards,” many of which 
operate as a sword upon the decent order 
of society, rather than a shield to protect 
Hairbreadth 
distinctions are drawn in his favor; 
comment upon certain lines is forbidden 
the judge; material testimony may be 
excluded; in short we have long since 
passed the time when it is possible to 
convict the innocent man, and the prob- 
lem which confronts us to-day is whether 
we can convict the guilty one. 

“I know we convict men and send 
them to the penitentiary,” said Judge 
Amidon, “but it is a fair statement of 
the administration of the criminal law in 
America, that if a man has the means to 
employ counsel, so as to make a fight, as 
we say, in the majority of cases he could 
escape punishment for the crime. The 
trial can be so conducted and enmeshed 
in such complications of pleading and 
evidence as to result in the majority of 
cases in error which under the pernicious 
doctrine of presumed prejudice, will nul- 
lify a conviction.” 

The Constitution was never intended 
as a means of defense to the criminal, to 
enable him to escape just punishment. 
But astute counsel have on .innumerable 
occasions distorted the spirit of the fun- 
damental law to a shape never imagined 
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by our forefathers. Constitutions are, 
and indeed ought to be, plastic, but in 
practice, and not in principle. Their 
construction should be taken in the light 
of the progress of events. Rules, the 
reason for which have long ago ceased to 
exist, should not be permitted to be in- 
voked by skilful counselors. 

It is a source of much discontent with 
our courts that their determination of 
particular controversies involving the 
construction of the Constitution has been 
diametrically opposed to the popular, and 
indeed, necessary and logical, conception 
of the Constitution. The events that 
gave rise to the War of the Revolution 
played a great part in the insertion in 
the Constitution of certain fundamental 
principles of natural rights. There is no 
justification for applying such principles 
with fossilized judicial distinctions, for- 
merly for a praiseworthy purpose, but 
now entirely obsolete, to a criminal pro- 
ceeding which is not accompanied by the 
physical and political restraints common 
in the ante-revolutionary days. 

A rather anomalous construction of 
the 5th Amendment of the Federal Con- 
stitution, and Article 1, section 6 of the 
Constitution of New York was made by 
the New York court of appeals in 1910. 
The defendant was indicted for murder, 
the offense having been accompanied by 
circumstances evincing a depraved mind. 
The case proceeded to a trial which con- 
sumed about five days. The jury had 
deliberated for about five hours, when, 
some time after ten o'clock in the even- 
ing, the justice of the court summoned 
the jury, and after learning that a ver- 
dict had “not as yet” been agreed upon, 
addressed them as follows: “Well, 1 am 
loath to keep you together any longer. 
You have been in session now for over 
five hours. I discharge you from fur- 
ther consideration of the case.” The 
prisoner was thereupon remanded to 
prison, to await a second trial, but a writ 
of habeas corpus was obtained, and the 
discharge of the defendant demanded 
upon the ground that further trial would 
be unconstitutional, in that he would be 
placed in jeopardy twice for the same 
crime. This contention was upheld in 
the supreme court, and upon two succes- 
Sive appeals, by force of precedent, 


rather than upon the merits of the par- 
ticular situation. 

It would be idle to deny that the safety 
of society requires such a broad con- 
struction of those provisions of the 
Constitution safeguarding the rights of 
the accused as to contain within its com- 
prehension proper protection to the 
community, as well as of the accused, the 
criterion being substantial justice. We 
are no longer living in a period of Star 
Chamber proceedings, or of judges sub- 
servient to the unjust and tyrannical op- 
pression of a monarch. Yet in this seem- 
ingly enlightened age a high tribunal has 
held that it was within the intent of the 
framers of our Constitution that because 
of the dismissal of a jury in the late hours 
of the evening, after a long-drawn-out 
trial in accordance with the established 
rules of procedure, and five hours of fa- 
tiguing deliberation by the jury, that a 
probable criminal of questionable men- 
tality was to be foisted upon society. If 
that clause of the Constitution under dis- 
cussion was inserted solely for the pur- 
pose of preventing a recurrence of the 
oppression incident to the times, how can 
the decision be justified? The accused 
was duly indicted by a grand jury, was 
represented by capable (and indeed, emi- 
nent) counsel, afforded a trial by jury, 
with the utmost publicity, every safe- 
guard that could be invoked was afforded 
the prisoner, at much expense to the 
state. It is not surprising, therefore, 
that the decision of the court bears out 
the “sporting theory” of justice, that the 
administration of the criminal law is but 
a game of chance, a game wherein the 
state is handicapped by unreasonable re- 
strictions and presumptions. 

Our judicial administration is thus 
disfigured and the true principles of our 
fundamental law animadverted by the 
impression that the administration of 
justice is wholly and necessarily conten- 
tious. 

The conclusion is inevitable that a sys- 
tem of judicial administration which 
places society at a disadvantage, and sur- 
rounds the accused with safeguards that 
tend more to ward off justice than pro- 
tect the innocent, has no place in an en- 
lightened age. The presiding justice at 
the trial is bound, gagged, and _blind- 
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folded by the iron-bound rules of the 
ancient English common law, that have 
long since been discarded in England. 
How much of reason or justice is there 
in the rule now prevalent, which pro- 
hibits a judge of mature experience from 
commenting upon the guilt or innocence 
of the accused? A statement of his opin- 
ions to the jury, though based upon a 
varied experience enabling him to regard 
the issues from every view point, and 
even though accompanied with the em- 
phatic declaration that it is merely an 
expression of opinion, and in no way 
binding upon the jury, as judges of the 
fact, is a most grave error, warranting 
the appellate court in granting a new 
trial, without further examination of the 
record, no matter how palpable the de- 
fendant’s guilt. 

“A juror once asked me,” writes 
Judge Edward B. Walters in a publica- 
tion, “if the legal wrong of a crime con- 
sisted, not in the commission of the crime 
alone, but also of having it proven under 
rules, against the offender. He urged 
that if one accused of crime need not be 
a witness against himself, if he was pre- 
sumed to be innocent, and if he could not 
be found guilty unless so proven to a 
moral certainty and beyond a reasonable 
doubt, was not the legal effect that of 
the law declaring that one might violate 
the Criminal Code, but it was legally 
wrong to so violate it that it could be 
proven in conformance with the rules?” 

Under the constitutional provision that 
no one accused of a crime shall be re- 
quired to testify against himself, deci- 
sions have been rendered to the extent 
of engrafting upon our system of jus- 
tice rules which place the state under a 
tremendous handicap in proving an of- 
fense, and more than once have enabled 
offenders to escape the law. 

The state of New York recently en- 
acted a law requiring all automobilists 
who have injured persons while riding 
on the highways of the state, immediate- 
ly after the accident, to give their names, 
addresses, and further particulars for 
identification to the police officials. The 
merit of such an enactment is beyond 
question. It was plainly designed to 
place a curb upon “joy-riders,” a source 
of public danger, and who, after collid- 
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ing with persons on the public roads, 
would dash off, leaving their victims in 
the roadway. The constitutionality of 
the statute was brought in question when 
a pedestrian was struck and killed on the 
public roadway, by an automobile, which 
continued onward without coming to a 
halt to investigate the accident, or for 
the purpose of identifying its owner as 
required by the statute. The matter was 
appealed successively to the highest 
court of the state. Two of the courts 
decided that the law was unconstitu- 
tional, upon the ground that by requiring 
the automobilist to stop and give his 
name, number, and residence, it was 
compelling him to give evidence against 
himself. Upon a subsequent appeal, 
however, to the highest court of the state, 
this decision was reversed, but not, how- 
ever, upon the constitutional question, 
the court deciding the matter upon an- 
other principle entirely. 

It is ostensibly the purpose of all crim- 
inal trials to ascertain the truth, and its 
procedure should be composed of such 
ways and means as are properly and logi- 
cally conducive to that purpose. It 
should be borne in mind that in these 
days the instances are exceedingly rare 
where the prosecution is willing to sub- 
vert justice and deceive the court for the 
purpose of convicting the innocent, 
whereas the instances are probably with- 
out exception where the guilty man who 
stands before the bar of justice strives 
by every available means to deceive jus- 
tice and escape punishment. 

From time immemorial the right of the 
accused to remain silent has been held 
most sacred. Such inviolability of si- 
lence is plainly unnecessary if not unjust 
to society, in our modern civilization. 
Furthermore, the failure of the accused 
to answer the charge may not be the sub- 
ject of comment by the judge. We are 
too often indifferent to the fact that we 
did not always possess the liberties that 
we now enjoy, and that the restraints 
once common upon physical and political 
activity no longer exist, thus diminish- 
ing the necessity for the rigid enforce- 
ment of certain rules and “safeguards.” 
Some conception of the stagnation in ju- 
dicial administration may be had when 
it is observed that it was not until one 
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hundred years after the adoption of the 
Constitution that persons charged with 
crime in the courts of the United States 
were made competent witnesses in their 
own behalf. The manner in which this 
condition was permitted to exist is some- 
what curious. At the time of the incep- 
tion of the Federal courts, it was pro- 
vided that the laws applicable to the 
courts of the state should be adopted by 
the Federal courts situated in that par- 
ticular state. The anomalous result was 
that while the state courts in many in- 
stances altered and improved their pro- 
cedure, the Federal courts continued to 
administer the law just as they found it, 
in the latter part of the eighteenth cen- 
tury. Congress did not see fit to attempt 
any reform, and as a result, up to the 
year 1878 a defendant in the United 
States courts was not competent to tes- 
tify in his own behalf. Judge Carland 
of the eighth judicial circuit also held 
that a person who had been convicted of 
a crime was not a competent witness 
under the rules then in force,—another 
relic of the ancient days, and founded 
upon the presumption that a person once 
convicted of a crime was thereafter un- 
able to testify to the truth under oath. 
The proposition needs no comment, but 
it is a fact worthy of note in connection 
with the inactivity of legislatures, that 
the rule was permitted to remain en- 
grafted in the Federal system for more 
than a century, with no attempt on the 
part of Congress to remedy the incon- 
gruity. 

During the actual conduct of the trial, 
the presiding justice, instead of being 
able to utilize a varied experience to aid 
the jury in arriving at a just verdict, is 
required to abstain from comment fur- 
ther than passing upon incidental objec- 
tions that arise in the trial. He is an 
impotent factor in the effort to arrive at 
the ultimate truth. A great many judges 
because of their varied experience and 
observations in the conduct of criminal 
trials are better able to see through a 
superficial defense, and are not easily 
blinded by a display of oratory and by 
enmeshing the evidence in such a mass 
of extraneous matter as to befog the real 
issue. The judge is prevented from re- 
straining the bullying of witnesses, who 
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are at the mercy of astute cross-examin- 
ers. A fair knowledge of human nature 
and of the idiosyncrasies of a jury, to- 
gether with some proficiency at oratorical 
display, are a lawyer’s essentials in de- 
fending one accused of crime, and if by 
the judicious exercise of the third requi- 
site he is able to acquit his client, the 
“victory” is of more credit to his astute- 
ness than to his sense of justice. The 
possibility of incongruities would be im- 
measurably diminished were the inter- 
ests of justice subserved with as much 
energy as the counsel expends in pro- 
tecting his client by the web of techni- 
calities and obsolete rules sanctioned by 
law. No matter how simple the issue 
may appear to the layman, such collateral 
issues are raised as to enable the counsel 
to “spread himself” over a protracted 
proceeding lasting days and weeks, until 
the jury yields to impatience. 

These ancient rules of common law 
are an inheritance from the mother coun- 
try. Yet England has long since dis- 
carded them, with a result that warrants 
emulation. There the presiding justice 
is a controlling factor in the trial. The 
lawyers are confined to proper and rele- 
vant argument. The jury are aided in 
their consideration of the facts by sug- 
gestion. No attempt at direction or 
coercion is made. Professor William 
Howard Taft, commenting upon the su- 
periority of the English system of juris- 
prudence, says: 


“The lawyers are made to feel that they 
have an obligation not only to their clients, 
but also to the court and to the public at large, 
not to abuse their office in such a way as to 
unduly lengthen the trial and direct the atten- 
tion of the court and jury away from the real 
facts at issue. A murder case in England 
will be disposed of in a day or two days that 
here will take three weeks or a month, and 
no one could say, after an examination of the 
record in England, that the rights of the de- 
fendant have not been preserved and that jus- 
tice has not been done.” 


The trial in England of John Alexan- 
der Dickman, for murder, has been fre- 
quently cited as a commendable illustra- 


tion of English procedure. It appears 
that one Nisbet was discovered dead in a 
railway carriage. The motive for the 
killing was apparently robbery. Several 
weeks later the assailant was discovered 
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and after a lengthy examination by the 
magistrate was held for trial. The trial 
itself consumed but three days. No dis- 
position was manifested by counsel to 
be contentious over trivialities. There 
was no attempt at the sordid sensation- 
alism that too frequently marks a notori- 
ous trial in this country. The justice 
presiding (Lord Coleridge) directed the 
proceedings with terseness and despatch 
that won the admiration of commentators 
in this country, who remarked upon the 
freedom from technical artificiality, the 
spirit of common sense and fairness. 
The presiding justice displayed more in- 
itiative and guided the jury more affirma- 
tively than perhaps would be tolerated in 
America in most of our courts. Yet the 
issues were properly submitted to the 
jury, and no miscarriage of justice re- 
sulted. 

The report of the Committee on Re- 
form of the American Institute of Crimi- 
nology is of special interest on this 
point: 


“We sat through the trial in whole or in 
part during four months in England, of at 
least fifty criminal cases, five of them capital 
and most of them felonies of the higher grade. 
We witnessed the trial of divorce cases be- 
tween parties of prominence, where the jury 
is employed as in other cases. Yet we never 
saw it take a longer time to choose a jury than 
the few minutes required to call their names 
and administer the oath, and we never wit- 
nessed a single challenge or heard an objec- 
tion to a single juryman. The attitude of 
counsel for the defense appeared to be that 
of one who is endeavoring to bring out the 
facts tending to disprove his client’s guilt, 
rather than confound the issues, so as to make 
a decision difficult and get an error on the 
record which may be the basis of an appeal. 
Their attitude is due at least to two causes, 
one of which is the high standard of the pro- 
fession, and the other is the careful super- 
vision the judge exercises over the trial.” 


The committee gives a tabulation of 
several cases tried in the Central Crimi- 


nal Court. Most of them were tried 
within a very few weeks, and some a few 
days, from the time of the issuance of 
the warrant for the arrest of the accused. 
In the majority of cases given, the time 
of the trial ranged from one and a half 
to two and a half hours,—a most envi- 
able record. 

One point in particular noted by the 
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committee, which was conducive to pub- 
lic confidence in the court and counsel, 
was the authority exercised to prevent 
newspapers from prejudging a pending 
case. From the day the prosecution is 
begun until the jury renders its verdict, 
the newspaper is not permitted to com- 
ment upon the evidence or express opin- 
ion upon the guilt or innocence of the 
accused. Anything beyond a fair report 
of the evidence as it is given in the mag- 
istrate’s or trial court is a contempt of 
court, which is severely punished by the 
judicial tribunal. In America, journal- 
istic comment of a caustic nature is 
usually taken as a matter of course, like- 
wise a proclivity of certain editors and 
newspaper reporters to resort to their 
imaginative faculties for “color effect.” 
Of course the effect upon the mind of 
the reader who has no other means of 
information than the “vox populi” is ir- 
resistible, and is perceived in the char- 
acter of verdicts rendered by some juries. 

The net result of the lack of judicial 
initiative is the prevalent notion among 
those of criminal tendencies that astute 
counsel is more essential to an acquittal 
than innqcence. This is evidenced by 
the nature of the defense and the manner 
in which it is conducted. 

Considerable comment has been made 
by jurists of the frequency with which 
the so-called “insanity plea” is resorted 
to by the accused. It is to be noted, how- 
ever, that the numerous occasions upon 
which defendants have been able to con- 
vince a jury of their insanity, or, more 
accurately speaking, “Dementia Ameri- 
cana,” have not alarmed observing sci- 
entists. Skilful alienists have been se- 
cured both by the prosecution and 
defense, to testify as to mental aberra- 
tions, psychological phenomena, etc., of 
the accused, with an equal show of eru- 
dition upon the subject. Numerous re- 
forms have been suggested, based upon 
various theories. The necessity of some 
remedial legislation is everywhere felt. 
The prime question is, Shall an insane 
person be made amenable to the law? 
The difficulty applies in drawing the line 
so that society will be protected and at 
the same time the rights of unfortunate 
individuals secured, when the latter are 
not responsible for their actions. The 
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abolition of the insanity plea has indeed 
been suggested, and in fact attempted in 
the state of Washington, but the statute 
attempting to enact the “reform” was 
declared unconstitutional. The test of 
insanity—knowledge of right and wrong 
—is deeply embedded in our criminal 
jurisprudence, and any amendment of it 
would require radical changes in our con- 
ception of crime, if not, indeed, in com- 
monly accepted theories of psychology as 
to mental abnormalities. A committee 
of the Bar Association has suggested, 
after investigation, that upon a verdict 
of “guilty, but insane,” the court should 
sentence the prisoner to confinement in 
a state asylum for the criminal insane for 
such a term as he would have to serve 
in prison but for the finding of insanity, 
and where the verdict against the pris- 
oner is death he should be confined to an 
asylum for life. The committee further 
recommended that the governor have the 
pardoning power, after such inquiry as 
he shall see fit to institute upon the ques- 
tion of whether it would be safe to allow 
such prisoner at large. 

The objection to this recommendation 
is, of course, the one that underlies all 
the attempts upon the subject that have 
thus far been made, #. e., that it is based 
upon the proposition that the victim of 
insanity is to some degree responsible 
for his acts. Despite this objection, how- 
ever, it must be conceded that the num- 
ber of frivolous pleas of insanity would 
be greatly diminished. 

England, the country justly famous 
for its common sense in inventing com- 
promises between opposing principles, 
has adopted a method for the disposition 
of its criminal insane, designed to solve 
the dilemma raised by antagonistic but 
equally sacred rights, the right of society 
to protect itself from the insane, and the 
right of the insane to be protected 
against society. The statute there pro- 
vides that the prisoner found guilty but 
insane shall be confined to such place as 
the court shall direct until “her Majesty’s 
pleasure shall be known.” For more 
than thirty years this statute has been in 
force, and England has not witnessed 
such scandals as have arisen in this coun- 
try. Any human being who has, by the 
act of killing a fellow being, proved him- 
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self a menace to society, has no inherent 
right to freedom, a freedom which will 
enable him to remain a menace. If ac- 
tually insane, he should be treated with 
forbearance and set along the path of 
normality. His release should be ob- 
tained, after it has been satisfactorily 
proven that he has regained his normal 
faculties, by the act of the governor, but 
only upon the theory of being a justifi- 
able act of mercy, and not as a matter 
of right. 

Perhaps the most fruitful source of 
delay in the matter of judicial adminis- 
tration in this country is the privileges 
and rights surrounding the accused upon 
an appeal. Criminal statistics have 
proven that crimes have increased or de- 
creased just in proportion as the punish- 
ments therefor have been swift and 
certain. This is indeed a logical conclu- 
sion from our modern conceptions of 
criminology, that the energetic force in 
society that punishes criminals is not re- 
venge,—that being a passion entirely 
foreign to the “collective individual” or 
society,—but more in the nature of a de- 
terrent. To act as a deterrent, punish- 
ment should be swift and certain. It 
might be suggested that its swiftness is 
of as vital importance and as conducive 
to the attainment of its ends as its cer- 
tainty. The difficulties and dangers at- 
tendant upon too numerous successive 
appeals was voiced by the framers of our 
Constitution. The Federalist (No. 
Ixxxi.) wrote: 


In proportion to the grounds of confidence 
in or distrust of the subordinate tribunals 
ought to be the facility or difficulty of appeals. 
And well satisfied as I am of the propriety 
of the appellate jurisdiction in the several 
classes of cases to which it is extended by 
the plan of the Convention, I should consider 
everything calculated to give im practice an 

estrained course to appeals as a source of 
public and private convenience. 


Expediency in the disposal of appeals 
has plainly lessened proportionately the 
dangers of crime. In England the judi- 
cial statistics for 1903, 1904, 1905, and 
1906 presented to both Houses of Parlia- 
ment show that for 1903 eleven persons 
were tried for murder in the city of 
London; in 1904 the same number were 
tried for murder; in 1905 ten persons 
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were tried; and in 1906 eight persons 
were tried. The statistics also show that 
during these years 80 per cent of the 
persons tried for crime in England were 
convicted. In America the Chicago 
Tribune, in December, 1910, gave the 
number of persons who died by personal 
violence during the year 1910 (exclud- 
ing lynchings and suicides), as reported 
and recorded in the newspapers, as 8,975. 
The official report of the superintendent 
of police of Chicago, for the same date, 
shows 202 homicides in that city during 
the year 1910, of which no more than 
1 per cent resulted in capital punishment 
for the culprit. When we remember that 
the city of London has a population of 
over 7,000,000, and that for the period 
above mentioned there was on an aver- 
age less than one murder a month, and 
then compare this record with the record 
made by Chicago, and with other cities 
of this country, it is enough to cause peo- 
ple to consider this matter and discover, 
if they can, the cause which lies at the 
root of the evil. When a man kills an- 
other in England, the chances of his 
escape from punishment are exceedingly 
small, and the probability of his speedy 
prosecution and execution stares him di- 
rectly in the face. It cannot be denied 
that this exercises a wholesome and re- 
straining influence upon the passions of 
men, and results in a respect for and 
confidence in the courts. The longer the 
punishment be delayed, and the greater 
the opportunity for its evasion and de- 
feat, the less efficacious it becomes as a 
deterrent. The difficulty lies with the 
fact, as heretofore pointed out, that 
courts have been endeavoring to maintain 
the criminal jurisprudence just as we re- 
ceived it from England before the Revo- 
lution, in its technical regularity and 
form. 

To restrict the privilege (for it is a 
privilege) of appeal would be a difficult 
reform. Any such attempt must be lim- 
ited, among other considerations, by a 
due regard for the gravity of the offense 
charged, the nature of its punishment, 
and the degree of doubt. During the 
pendency of an appeal, the accused, with 
the aid of astute counsel, may secure a 
“certificate of reasonable doubt,” whereby 
he is set at liberty until the court of last 
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resort shall pass upon the appeal. The 
delay runs into months and often years. 
In March, 1910, the city of New York 
was shocked by the commission of a 
crime under particularly revolting cir- 
cumstances. The criminal, a young man, 
was apprehended by the police after 
commendably skilful detective work, and 
brought to trial, within thirty-four days 
after the commission of the offense. The 
jury after being out a comparatively 
short time (for the evidence was clear 
and convincing) returned a verdict of 
guilty of murder in the first degree. The 
prisoner was thereupon sentenced to be 
executed. He promptly took an appeal 
to the court of appeals. That court 
handed down its decision of affirmance, 
and the prisoner was executed after a 
lapse of twenty-two months. There was 
no question in the minds of the jury as 
to the guilt of the accused, nor was there 
any doubt in the minds of the appellate 
court, judging from the unanimous opin- 
ion of the justices. The apprehension, 
trial, and conviction of the accused, took 
but thirty-four days from the time of the 
commission of the offense. This affords 
an excellent illustration of the manner 
in which the criminal law should work. 
The interval of almost two years pend- 
ing the appeal to the highest court fur- 
nishes an excellent illustration of the 
manner in which the criminal law should 
not work. It is even to be noted that 
in this instance the accused took an ap- 
peal to the highest court, as is permitted 
by the statute where the sentence is 
death, without an intervening appeal to 
the appellate division. 
Contemporaneously with this decision, 
a similar one arose in England, and 
which has been adverted to,—the trial of 
John Alexander Dickman for murder. 
The offense was committed on the 18th 
day of March, 1910. The nature of the 
case necessitated the preparation of an 
elaborate mass of evidence, almost en- 
tirely circumstantial. The accused was 
brought to trial on July 4th, 1910, and 
found guilty and sentenced on July 7th, 
1910. An appeal was taken to the Court 
of Criminal Appeal, which rendered its 
judgment of affirmance on July 22d, 
1910. The trial lasted but three days, 
and the preparation, hearing, and deter- 
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mination of the appeal but fifteen days 
thereafter. A procedure such as this 
strikes at the root of the evil by the elim- 
ination of the criminal’s principal weapon 
of defense against the outraged commun- 
ity—delay. The Committee on Reform 
of the Bar Association has remarked, 
with some measure of surprise, that 
since in England the prisoner has the 
right of appeal, or the right to move for 
an appeal, “one wonders, notwithstand- 
ing the restriction against frivolous ap- 
peals, at the comparatively small num- 
ber of appeals.” 

The oft-quoted words of an ar- 
dent champion of law reform, Lord 
Brougham, spoken three quarters of a 
century ago, are pertinent: “It was the 
boast of Augustus—it formed a part of 
the glare in which the perfidies of his 
earlier years were lost—that he found 
Rome of brick and left it of marble. But 
how much nobler will be the sovereign’s 
boast, when he shall have it to say that 
he found the law dear and left it cheap; 
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found it in a sealed book and left it a 
living letter; found it the patrimony 
of the rich, and left it the inheritance of 
the poor; found it a two-edged sword of 
craft and oppression, and left.it the staff 
of honesty and the shield of innocence.” 

The punishment and prevention of 
crime is an elemental reason for the ex- 
istence of organized society, and the in- 
stinct of self-preservation and defense, 
with which the collective or “composite” 
individuality is endowed, is but a reflec- 
tion of a like instinct in the individual 
himself. Self-preservation being essen- 
tial to its existence, society has the right, 
and indeed it is its duty, to adopt such a 
method of judicial administration as will 
best effectuate its ends. Anything short 
of this would result in disorder. 
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The Lawyer and the People 


In every age and civilization lawyers have been members of a profession 
whose purpose has been to secure rights when trampled upon, and defend 
those charged with crime. They have been trained for their work accord- 
ing to the demands and advance of the particular age in which they have 
lived. It is a profession that grew gradually as demands arose for its exist- 
ence. It does not belong to the producing class,—the lawyer does not go 
forth as a pioneer into a new country to fell the forest and open the mine. 
He was not needed by the cave men. As civilization advances and becomes 
more refined, new interests arise where some intermediary must exist to hold 
man in right relations to his neighbor; so, the lawyer may be said to labor 
in the fallow field, when the forests are taken away and life becomes more 
complex, and the transactions that demand his services require of him quali- 
ties that must, or should, exist when man meets man face to face and heart 
i. eee 

The whole law to-day in its exposition and relation to life and its affairs, 
made more complicated by the experiments, innovations, and inventions of 
modern genius, must have someone trained in knowledge of its mysteries and 
their application to new necessities; hence, the lawyer must be in the fore- 
front, and his wisdom and art must be almost ingrained, and a part of every 
new advance in human civilization and financial growth. His long experience 
in weighing facts and their futility or force makes him the conservative factor 
in every great reform.—J. W. Vandervort. 


Wd 


FSS SSS S SENOS NEES Nee ee 


CTT TREE 





The Charms of Litigation, or a 


~Romance of Four Cents 
BY HUGO HIRSH 


of the New York Bar 


[Ed. Note—This story well illustrates how illy adapted our machin 
The names, characters, and events are fictitious, but the law is very real] 


OME along, Tom, 
the fare is only 
fourteen cents, and 
I'll pay that for you. 
The train will be 
here in ten minutes, 
Mary will be glad 
to see you, and you can 
return to-night.” 
The speaker, William 
Twirl, was addressing 
Tom Wainwright as 
they, with George Freeman, had entered 
the railroad station at Caccia. 

After a moment’s hesitation, Wain- 
wright said: 

“All right, boys, I’ll go with you, but 
I think I can pay my own fare, and yours, 
too.” 

“You don’t need to bother about us,” 
said Twirl, “we have return tickets ; just 
get your own.” 

Whereupon Wainwright went to the 
little ticket office at the end of the sta- 
tion. He coughed, he called, he ham- 
mered with his fists on the window sill, 
but no ticket agent appeared, but a young 
fellow, who claimed to be a “cleaner” in 
the station, came and told Wainwright 
that the ticket agent had left a few min- 
utes ago to look after an express pack- 
age. 

“But,” said Wainwright, with fire in 
his eye, “the law compels this railroad 
to keep its ticket office open for the sale 
of tickets for one hour prior to the de- 
parture of each passenger train.” 

“Can’t help that, sir,” replied the 
cleaner, “and,” he continued, as the 
train ran under the eaves of the station, 
“here comes your train.” 


Wainwright and his two friends 


of justice is for the litigation of small matters. 


boarded the train, the former still talking 
about the penuriousness of a big corpora- 
tion not having enough help at its sta- 
tions to accommodate its passengers, the 
latter laughing at him. 

The train started, and shortly after- 
wards the conductor, one of those hand- 
some, portly, elderly, and well-groomed 
gentlemen, came with the usual remark: 
“Tickets, gentlemen.” Twirl and Free- 
man handed their tickets to the conduc- 
tor, but Wainwright said: “I have no 
ticket. I was unable to purchase one at 
the station as the ticket agent was ab- 
sent. I will pay my fare.” With these 
words still upon his tongue, he put his 
hand in his pocket, pulled out some 
change, and, taking from it a dime and 
a nickel, he handed them both to the con- 
ductor. 

The latter, with urbanity yet firmness, 
said: “The fare, sir, is nineteen cents 
where you have no ticket, so I will ask 
you for four cents more.” 

“I told you,” replied Wainwright, 
“that I attempted to purchase a ticket, 
but your ticket agent was absent, and I 
shall not pay you the extra four cents.” 

“T am sorry, sir,” sighed the con- 
ductor, “but unless you pay nineteen 
cents I will be compelled to put you off 
at the next station.” 

“What’s that!” yelled Wainwright, 
“Put me off! Put me off at the next sta- 
tion, will you! Well, you had better 
try it!” 

By this time the eyes of all the other 
passengers in the coach were riveted on 
Wainwright and the conductor. Expres- 
sions were heard like: “All this row for 
four cents!” “Why don’t he cough up!” 
“He wants a lawsuit.” And advice came 
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through the airas: “You better pay the 
four cents, young feller”; “Say, I'll lend 
you four cents.” And another, more 
generous than the rest, offered to give 
him four cents. But to all these friend- 
ly (?) expressions Wainwright had but 
one answer: “I know my rights and I'll 
make this railroad company appreciate 
them. Put me off! Well, WE WILL 
SEE!” These last four words were 
punctuated with certain explosive sounds 
which would have expressed profane ad- 
jectives had it not been for the presence 
of ladies. 

The blowing of the whistle meant the 
near approach to a station, and again 
brought the conductor. Addressing 
Wainwright with a calmness that meant 
business he said: 

“Sir, the next station is Joinville, and 
unless you pay me your fare of nineteen 
cents I will be compelled to remove you 
from this train.” 

“IT shall not pay you nineteen cents,” 
answered Wainwright, “I will pay the 
Albemarle Railroad Company all the law 
allows them, which is fourteen cents. 
Here is fifteen.” 

“Four cents more, sir, or I shall put 
you off,” again asserted the conductor as 
he refused the money. 

Thinking that the joke had gone far 
enough, both Twirl and Freeman remon- 
strated with Wainwright, but he turned 
on them with the remark, “I will stand 
on my rights! Let the conductor do his 
worst. If you are my friends, you will 
not interfere in this matter. There is a 
principle at stake.” 

This continued until the train stopped 
at the Joinville station, where the con- 
ductor, with the aid of a porter, lifted 
Wainwright from his seat, bore him to 
the door of the coach, then down the 
steps to the floor of the little station, 
where they left him. 

Not a blow had been struck, and only 
just enough force had been used to eject 
him, for Wainwright resisted to the last. 

The train went on, and Wainwright 
boarded a trolley car, which, for ten 
cents, took him to his destination. 

To say that he was furious would but 
faintly express his feelings. An outra- 
geous injustice had been done him. He 
had been assaulted and insulted by the 
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hireling of a great corporation. He had 
been humiliated in the presence of his 
friends. He had been made the butt of 
strangers, who, not knowing or caring 
for the principle at stake, must have 
thought that he was trying to swindle the 
railroad company out of four cents. But 
he would show them. There was a law 
in the land which could reach even great 
and greedy corporations. 

A night’s sleep intensified his feelings, 
and immediately after breakfast he went 
to the office of Ex-Judge Gordon, a law- 
yer friend, to whom he stated his case. 
And while he felt strongly that he had 
been humiliated and unjustly treated, yet 
his anger had cooled, and he was able to 
state the facts to his lawyer without ex- 
aggeration or stretch of imagination. 

After listening carefully to the story, 
the lawyer said: “I think you have a 
cause of action against the railroad com- 
pany, Mr. Wainwright. Just wait a mo- 
ment, and I will look up the law on the 
subject.” 

The lawyer entered his library, and in 
a few moments returned with a book in 
his hand, and said: “By chapter 228 of 
the Laws of 1857 the railroad company 
is permitted to demand and receive from 
a passenger riding on one of its passen- 
ger trains not exceeding five cents in 
addition to the regular fare, which is two 
cents a mile, when a ticket office estab- 
lished by it is kept open for the sale of 
tickets at least one hour prior to the de- 
parture of each passenger train from 
such station; and by § 2 of this act the 
authority to exact this excess of fare ex- 
ists ‘if any person shall, at any station 
where a ticket office is established and 
open,’ attempt to ride as a passenger 
‘without having first purchased a ticket.’ ” 

“Now, judge,” said Wainwright to the 
lawyer, “how do you apply that law to 
my case?” 

“Why, sir, that is exceedir='y simple. 
The railroad company having established 
a ticket office at this station, and no one 
being in charge of it for the full hour 
before the train left, you were deprived 
of the opportunity for purchasing a 
ticket, and the conductor therefore had 
no right to demand the extra five cents, 
and when you tendered him the dime and 
nickel you really offered him one cent 
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more than he was entitled to receive, for 
the distance was but seven miles, and all 
that the railroad company was entitled to 
receive was two cents a mile. You were 
therefore rightfully on the train, and, 
having tendered the lawful fare, the 
company, or its agent, the conductor, was 
bound to receive it and transport you to 
your destination.” 

“Very good, sir, very good indeed,” 
answered Wainwright, “I authorize you 
to begin action immediately against that 
rapacious corporation.” 

“T will bring the action for damages 
for the assault committed upon you, Mr. 
Wainwright, and ask for, say, twenty- 
five hundred “dollars if it is your firm 
determination to litigate the matter. I 
wish, however, to warn you of the un- 
certainties attending law suits and that 
the expenses will be considerable.” 
“Hang the expenses,” ejaculated the 
eager client, “I am going to teach those 
people a lesson.” “Very well, Mr. Wain- 
wright, I will prepare the papers for 
your signature, and if you will stop in 
to-morrow afternoon they will be ready 
for you.” 

“That’s the way to do it, judge. I like 
promptness. Of course I don’t want to 
spend money unnecessarily, for that 
would be like throwing it away, besides 
giving that company the right to laugh 
at me. If you are sure you are right, 
judge, then go ahead.” 

“My dear Mr. Wainwright,” replied 
the lawyer, “of course I cannot guaran- 
tee success in any litigation, but I am 
confident that you have a most meritori- 
ous cause of action, and when you come 
to-morrow to sign the complaint I will 
be ready to read to you the decisions in 
similar cases, in which the rights of per- 
sons just in your position were upheld, 
and verdicts recovered by them were sus- 
tained on appeal. After hearing them 
you may proceed in the matter or not, 
as you feel inclined.” 

With a cheerful “Good day!” Wain- 
wright left the lawyer’s office. The words 
of confidence of the lawyer were still 
ringing in his ears. He was already be- 
ginning to feel the delight of satisfying 
his revenge upon the company. He was 
even now anticipating the collection of 
the sum of two thousand five hundred 


Case and Comment 


dollars, a verdict for which his astute at- 
torney would wring from a sympathetic 
jury. And that sum of money less law- 
yer’s fees and expenses would— 

He had reached his home, and his 
— were diverted into other chan- 
nels. 

The following afternoon found him 
promptly at the office of his lawyer. The 
latter greeted him cordially, and, asking 
him to be seated, said that “after an ex- 
amination of the authorities” he was even 
more confident than yesterday of the 
success of the proposed action. And, 
continuing, he said: 

“Just let me read to you a few extracts 
from the reported cases, and I am sure 
that even you, a layman, will appreciate 
how on all fours they are with your case. 
In Muckle v. Rochester R. Co. the ac- 
tion was for assault and battery for per- 
sonal injuries sustained by the plaintiff 
by being forcibly put off the defendant’s 
car by the conductor, and a recovery was 
sustained on appeal. In Dwinelle v. New 
York C. & H. R. R. Co.’ the action was to 
recover damages for an assault made 
upon the plaintiff by a porter of the sleep- 
ing car in which plaintiff had been rid- 
ing. The train of which it formed a part 
was detained, and the plaintiff, with the 
other passengers, was directed to board 
another train, and as they were walking 
along by the side of the car the porter 
made an unprovoked assault upon the 
plaintiff. The highest court in our state 
—after holding that it was incumbent 
upon the defendant ‘to protect the pas- 
sengers against any injury from negli- 
gence or wilful misconduct of its serv- 
ants while performing the contract,’ and 
after disposing of one or two other un- 
important questions, uses the following 
language: 


“*These and numerous other cases hold that, 
no matter what the motive is which incites 
the servant of the carrier to commit an un- 
lawful or improper act toward the passenger 
during the existence of the relation of carrier 
and passenger, the carrier is liable for the act 
and its natural and legitimate consequences.’ 


“while 


“And,” continued the lawyer, 
in my examination and investigation I 
179 Hun, 32, 29 N. Y. Supp 


. 732. 
2120 N. Y. 117, 17 Am. St. Rep. 611, 24 N. 
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have found a number of cases in which 
this same principle is upheld, I will read 
you the extract of just one more of these 
interesting opinions to show why I place 
the emphasis upon the language I just 
read, that the motive of the act is imma- 
terial. Just listen to this: 

“In Palmeri v. Manhattan R. Co. the 
plaintiff had purchased a ticket of the 
agent at the station of the elevated rail- 
road, and was charged by him with hav- 
ing passed upon him a piece of counter- 
feit money. He followed up his accusation 
by detaining the plaintiff at the station, 
and applying vile epithets to her. She 
sued the railroad company to recover 
damages for this unlawful restraint, with 
the slanderous charges made publicly 
against her by the defendant’s agent. A 
recovery was had, and the court of ap- 
peals in sustaining the verdict used the 
following language: 


“‘For all the acts of a servant or agent 
which are done in the prosecution of the busi- 
ness intrusted to him, the carrier becomes 
civilly liable if its passengers or strangers re- 
ceive injury therefrom. The good faith and 
motives of the servant are not a defense if the 
act was unlawful. Once the relation of car- 
rier and passenger is entered upon, the carrier 
is answerable for all consequences to the pas- 
senger of the wilful misconduct or negligence 
of the persons employed by it in the execution 
of the contract which it has undertaken to- 
wards the passenger. This is a reasonable 
and necessary rule which has been upheld by 
this court in many cases.’ 


“Now, Mr. Wainwright, the particular 
language I want to emphasize to you is 
that which speaks of the liability of the 
railroad for all the acts of its agents 
when done in the course of the business 
intrusted to them, and that such liability 
is not dependent upon the good or bad 
faith of such agent. 

“Or, in other words, in your action it 
is no defense at all for the conductor to 
say that he put you off the train in good 
faith, for that amounts to nothing in the 
face of the law applying to ticket offices, 
and the failure of the railroad company 
to give you the opportunity to purchase 
a ticket.” 

“You have more than satisfied me,” 
said Mr. Wainwright enthusiastically, 


#133 N. Y. 261, 28 Am. St. Rep. 632, 30 N. 
E. 1001, 16 L.R.A. 136. 
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“and the extracts from the decisions you 
have read are, as you say, ‘on all fours’ 
with my case.” 

He was then handed the complaint. He 
read it, expressed his admiration at the 
terse yet comprehensive manner in which 
his cause of action was stated, signed his 
name at the place indicated to him, and 
then held up his hand to a notary as the 
latter swore him to the truth of it. 

Rising to go, he asked the lawyer 
when he might expect the case to be 
tried, to which he received the reply that 
it might take some months, but “there 
would be no delay in my office,” smilingly 
said the lawyer in ending the conversa- 
tion. 

A month went by, and Wainwright 
was still without a word from his law- 
yer. It was the first lawsuit he had ever 
had, and he knew nothing of the “law’s 
delays.” Another month passed, and 
“silence spachless as the grave was all 
the sound he heard.” 

At last, “girding up his loins,” so to 
speak, he went to his lawyer’s office. 

He was greeted affably, and was asked 
whether he had any more cases, to which 
he replied, showing a slight irritation: 
“Why, no, I came to see what the delay 
was in my action against the railroad 
company.” 

“My dear sir,” said the lawyer, “it will 
be some months yet before that is tried. 
You see the railroad had twenty days in 
which to answer our complaint. They 
obtained an extension of time to do that, 
and their answer was received but a few 
days ago. The case will now go upon 
the calendar, and then will be reached for 
trial in the usual order, which, as I have 
already stated, will take some months. 
You must not be impatient, it will come 
out all right. Fine day, isn’t it? You 
will excuse me, won’t you, for I am really 
very busy.” 

Wainwright took his dismissal some- 
what to heart, for he did want to talk 
over the points in the case; and, indeed, 
he would have been glad to discuss with 
his lawyer the legal propositions in- 
volved ; but, as this was not to be, he con- 
soled himself with the thought that it was 
good to have a busy lawyer, for that 
proved that others had confidence in him. 

Time passed,—considerable time, as 
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Wainwright thought,—and at length he 
received the welcome notice that his case 
against the railroad company was about 
to be reached for trial, and would he be 
kind enough to call at his lawyer’s office 
on a day mentioned, bring his witnesses 
along, and prepare for the legal battle 
about to be fought. 

But why delay the reader with a state- 
ment of all that was said and done in the 
preparation for trial? If the reader has 
been of a litigious nature he will under- 
stand the situation without explanation ; 
if not, then he will gain the experience 
with the first action that is brought 
against him, be it for a breach of prom- 
ise to marry, or for a mere forgetfulness 
to pay his tailor. 

The day for the trial was at hand. The 
witnesses were present, and the jury,— 
it is customary to call them “the twelve 
men good and true,” but some people 
who are constantly engaged in the trial 
of cases do not seem to confirm this char- 
acterization of that body,—the jury were 
in their seats. The judge had adjusted 


his black, pleated gown until it added 
to the dignity of the wearer, and having 
seated himself, he directed the lawyers to 


proceed. 

But a description of the trial would 
not be of great interest to the reader. 
The trial proceeded as other trials do. 
The jurors were examined as to their 
qualifications to serve. The counsel for 
the plaintiff opened the case by telling 
the jury what he expected to prove. He 
then directed his client, Wainwright, to 
take the witness stand. The witness tes- 
tified, with some feeling, all he had un- 
dergone by the action of the employees 
of the railroad. His friends were then 
questioned, and so were other witnesses. 
Objections were interposed by the law- 
yer for the railroad, and various motions 
were made, which only the lawyers and 
the judge could understand. At last the 
lawyers concluded their arguments to the 
jury, and the judge instructed them on 
the law. Then these good men, groan- 
ing under the weight imposed upon their 
memories by the evidence, the argument 
of the lawyers, and the charge of the 
court, cheerfully wended their way, in 
charge of a court officer, to their jury 
room. 
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In a short time (perhaps just long 
enough in which to take a smoke) they 
signaled to the officer that they had 
agreed upon a verdict, whereupon that 
“minion of the law” escorted them to the 
court room, where the foreman rose and 
stated to the judge that they had agreed 
upon a verdict for the plaintiff for the 
sum of one thousand dollars. 

Effect upon the plaintiff and his law- 
yer: Hilarity and congratulations. Ef- 
fect upon the defendant and its lawyer: 
Motions, more motions and applications. 

Let us digress for a moment just to 
see what the expense of this‘ litigation 
had been up to this time: 

Salary of judge for one day, say.$ 20.00 

Salary of say four court officers 12.00 

Salary of jurors 36.00 

Verdict of the jury 

Compensation for plaintiff’s attorney, in- 
sert any sum you please. 

Compensation for defendant’s attorney, 
insert any sum you please. 

There is still to be included or added 
the sums paid to witnesses, the other dis- 
bursements necessary in all litigations, 
and the “costs,” which are fixed by law 
and go to the prevailing party and are 
included in the judgment, which is en- 
tered upon the verdict of the jury. Let 
us be moderate, and call it twelve hun- 
dred dollars in round figures, without 
lawyers’ fees. 

The judge, however, was not satisfied 
with this verdict. He considered it ex- 
cessive, and so told the plaintiff’s law- 
yer. He also added that he would set 
aside the verdict of the jury and grant 
a new trial unless the plaintiff would 
consent to reduce the verdict to five hun- 
dred dollars. Upon the advice of his at- 
torney, the plaintiff so consented. With 
this reduction the account stood that the 
cost of the four-cent dispute, without 
lawyers’ charges, was about seven hun- 
dred dollars. 

Some reader of this veracious tale may 
now say to himself, “Well, the railroad 
company paid up, and the plaintiff got 
his money and went home with it, and 
was happy forever after.” But, alas, 
twas not so. 

The railroad would not pay and did 
not pay. 

Many years ago someone, versed in 
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such matters, said that a defeated litigant 
had two remedies: One was to go down 
to the tavern and “cuss” the court, and 
the other was to appeal. 

In this case the railroad company 
probably availed itself of both remedies. 
The former of the remedies, if availed 
of, was evidenced no doubt by the lan- 
guage used between the officials of the 
railroad company and its attorneys, the 
latter by serving and filing the necessary 
papers on appeal. 

Now, in order to appeal, as is well 
known, it is necessary to print the entire 
record of the case, including the evidence 
taken on the trial. 

Again, in order to obtain this record, 
it is necessary to obtain the stenographic 
and transcribed minutes of the stenog- 
rapher who was present at the trial. 

And yet again, in order to obtain such 
minutes, the stenographer must take time 
to transcribe them, and when so tran- 
scribed he delivers them only when paid 
for. 

The reader will therefore notice that 
time and money are necessary for an ap- 

eal. 

° These facts, however, did not affect 
Mr. Wainwright. He did not appeal. 
The railroad company appealed, and the 
expense and trouble of it was upon its 
shoulders, or, to be more exact, upon its 
treasury. 

While Wainwright still felt elated over 
his victory, yet a verdict for only one 
fifth of what he had expected to receive 
was something of a jar to his sense of 
justice, as he expressed it. In addition 
to this, however, he chafed at the further 
delay caused by the taking of an appeal. 

In discussing this feature of the case 
with his attorney, he was advised that 
corporations usually appeal those cases 
where they are dissatisfied with the ver- 
dict or the rulings of the court, and as 
the railroad company had given a bond 
for the payment of the judgment if it 
was affirmed on appeal, there was really 
nothing for him to do but be patient and 
await the result of the appeal and the 
decision of the appellate court thereon. 

It is needless to initiate the reader into 
the mysterious mazes of the various pro- 
ceedings required to perfect an appeal. 
Papers were served by the attorney for 
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the railroad company upon the attorney 
for Wainwright ; the lawyer for the lat- 
ter then served some papers on the 
former; then the judge who presided at 
the trial acted upon all the papers; then 
they were printed and bound (at the ex- 
pense of the railroad company) and so 
served upon the attorney for Wain- 
wright. Then both attorneys prepared 
their “briefs” or arguments to be used 
before the appellate court; the case was 
placed upon the calendar, and when 
reached in its regular order was argued 
before the five judges who constituted 
that appellate tribunal. These judges, 
after paying close attention to the very 
able arguments of the respective coun- 
sel, reserved their decision. 

Now all this took time,—months of 
time,—and Wainwright wondered that 
the court should reserve its decision upon 
so plain a proposition of law, when the 
cases which had been read to him by his 
attorney at the inception of the litigation 
were “on all fours” with his. He gave 
vent to his feelings on this subject to his 
attorney, but the latter advised him that 
it was usual for the appellate court to 
reserve its decision on all cases argued 
before it. 

Weeks went by, and one morning 
Wainwright received a letter from his 
attorney, stating that the appellate court 
had just handed down a decision affirm- 
ing his judgment. This news was nectar 
and ambrosia to him. It strength- 
ened him for his business. And he de- 
termined to see his attorney as speedily 
as his engagements would permit, not 
only to congratulate him upon his suc- 
cess, but to see whether the judgment 
had been paid. 

Several days went by before he could 
spare the time to call upon his lawyer. 
As he stepped into the office he was 
greeted smilingly. He extended his con- 
gratulations at the same time that he ex- 
tended his hand. 

The lawyer thanked him, and asked 
him to be seated. Then he said: 

“Mr. Wainwright, you must be inter- 
ested in the view which the appellate 
court took of your case. Would you 
care to listen to a few extracts from the 
opinions of some of the judges?” 
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“Why, yes,” replied Wainwright in a 
somewhat dubious tone of voice. 

“Then it will give me pleasure to read 
to you.” 

Taking from his desk a bundle of 
typewritten papers the lawyer said: 

“You will remember my statement to 
you that five judges sat to hear this ap- 
peal. I will first read you extracts from 
the prevailing opinion, written by Judge 
Fair, which is concurred in by three of 
the other judges, and then I will read 
you the dissenting opinion of Judge 
Corker.” 

“Dissenting opinion!” exclaimed Wain- 
wright, “what is the object of a dissent- 
ing opinion when a majority of the 
judges are in my favor?” 

“Well,” replied the lawyer, “a dissent- 
ing opinion serves various purposes. It 
shows te the public that the judges have 
their own individual opinions and dare 
to express them. In some cases the fact 
that one judge dissents gives the de- 
feated party the right to appeal to the 
court of appeals, and—” 

“You don’t mean to say that the rail- 
road is going to appeal to that court?” 
interrupted Wainwright. 

“Indeed, Mr. Wainwright, truth com- 
pels me to go further than that, and tell 
you that the railroad company has al- 
ready appealed to that court. The notice 
of appeal and the necessary bond were 
served this morning.” 

“This is most exasperating,” blurted 
out Wainwright in an angry tone. “Why, 
judge, had I known what possible delays 
there were in an action of this kind, I 
doubt very much if I should ever have 
commenced it. However, I am in it now, 
and must await results. And as you say 
the railroad has already appealed, I am 
more than interested in learning the rea- 
sons given by the judges who were in 
my favor, as well as those given by the 
one judge dissenting.” 

“The reasoning of the judge who 
writes the prevailing opinion of the court 
is directly in line with the decisions to 
which I called your attention at the begin- 
ning of this case,” replied the lawyer, 
“and, indeed, he cites many of the cases 
I referred to in my brief. The gist of 
the opinion, however, is contained in the 
following brief extract: 
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. “‘The plaintiff was a business man, riding 
in the daytime in a passenger coach with a 
number of acquaintances. He was, in effect, 
publicly charged with lying to the conductor, 
and trying thereby to evade the payment of the 
fare to which the defendant claimed to be 
entitled; and then was dragged by force from 
the car, carried out, and put down in the road, 
He was not physically injured to any great ex- 
tent, but the humiliation and indignity of such 
an open and unprovoked assault constitute the 
essence of the offense, and were properly per- 
mitted to be considered by the jury as com- 
pensatory damages. The trial court, in the 
exercise of its discretion, reduced the recovery 
to five hundred dollars, and we see no reason 
for paring it down any more. The judgment 
and order appealed from should be affirmed, 
with costs.’” 


“Of course, of course!” said Wain- 
wright, “I don’t see what else there was 
to be done.” 

“You see, my dear Mr. Wainwright, 
that is where lawyers and judges differ,” 
replied the lawyer. “I will now read you 
the opinion by Judge Corker. You will 
notice that he does not mince his words, 
nor is he sparing of your feelings. This 
is what he says: 


“The judgment and order should be re- 
versed and a new trial granted, with costs. 
The verdict of one thousand dollars was so 
grossly excessive as to show that the ju 
were actuated by prejudice against the defend. 
ant. They were limited to the giving of 
merely compensatory damages. The plaintiff 
suffered no substantial physical injuries. The 
only other element of damages was injuries 
to his feelings. He offered the conductor 
fifteen cents, and the conductor required four 
cents more. The regulations of the company 
required the conductor to collect the addi- 
tional four cents, or eject the plaintiff from 
the train. He could not take the plaintiffs 
word that the ticket office was not open so 
that a ticket could be purchased. The plain- 
tiff had a remedy against the company which 
he could enforce, and he had no occasion to 
require the conductor to violate his duty by 
accepting less than the full fare for passage 
without a ticket. Jt is inconceivable that a 
man so small and mean as to create a sensa- 
tion, and render it necessary for the conductor 
to eject him from the train, and to forcibly 
carry him out and set him down upon the 
ground, should suffer any appreciable injury to 
his feelings by the transaction. He practically 
invited the use of force, and was entitled to 
no substantial damages therefor. The jury, 
by rendering a verdict for one thousand dol- 
lars under these circumstances, showed them- 
selves unfit to pass upon the question of 
damages at all. The court should not have 


4Monnier v. New York C. & H. R. R. Co. 
70 App. Div. 405, 75 N. Y. Supp. 521. 
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permitted the verdict to stand for any amount. 
By allowing it to stand for five hundred dol- 
lars the court was itself passing upon the ques- 
tion of damages without the aid of a jury. If 
the court assumed to fix the damages at all 
itself, it should have permitted them to be no 
larger than one hundred dollars in any event. 
The facts called for no greater verdict.’”5 


During the reading of this opinion 
Wainwright showed evidence of impa- 
tience; but when it came to the words 
“small and mean” he became almost 
frantic with anger. At its conclusion he 
“boiled over,” and it was only the pres- 
ence of a young lady stenographer which 
held him in check. 

“Who is this Judge Corker?” he cried 
with anger. 

“Oh, he is considered a most excellent 
jurist,” replied the lawyer. 

“Well, he may be ‘a most excellent 
jurist,’ as you call him,” replied Wain- 
wright, “but he is certainly not a lawyer. 
Why, he is opposing the opinion of five 
other judges, as I figure it out, four who 
sat with him on this appeal and the one 
before whom the case was tried.” 

“You are mathematically correct,” 
said Judge Gordon, “but mathematics 
really amount to nothing in such matters. 
Let me give you an illustration: There 
are seven judges in the court of appeals, 
five judges who hear the first appeal and 
one judge who sits at trial,—thirteen 
judges in all; and you, the layman, would 
naturally suppose that if you had a ma- 
jority of these judges in your favor ona 
given proposition you’would win. But 
that is not so. As you have just said, 
you have now five judges with you. But 
suppose the court of appeals should stand 
four to three against you,—why then you 
lose, despite the fact that you have eight 
judges and your opponent but five. And,” 
concluded the lawyer, “I have seen just 
such things happen.” 

“Well, it is beyond me,” said Wain- 
wright angrily, yet wearily. “I don’t un- 
derstand it and—well, when will this ap- 
peal be heard in the court of appeals?” 

“Now that is really hard to tell,” an- 
swered the lawyer, “it may take a year 
ormore. But you are amply secured, for 
the company had to give additional bonds 
on this appeal. We will let you know 


5 Thid. 


when the appeal is about to be heard. 
Pleasant weather we are having. I have 
an engagement in court now. Good 
morning, Mr. Wainwright.” 

May we again ask permission to di- 
gress in order to acquaint the reader 
with the progress of the expense incurred 
in this litigation: 

After the trial and the reduction of the 
verdict the expense, without the lawyers’ 
fees on each side, was $ 700 

For the appeal the following must 
be added: 

Stenographer’s minutes of trial.§ 50 
Printing case on appeal 

Printing briefs on appeal 

Salaries of judges and court 

officers 
Incidental disbursements 


This does not include the fees of the 
respective attorneys for preparing the 
papers on appeal, preparing their briefs, 
and the examination of authorities, and 
argument fees. 

So that the reader may obtain a more 
definite idea and a clearer view of the 
expense of this litigation, it would not 
be amiss at this time to add what might 
be called a conservative fee for the serv- 
ices rendered by the lawyers for each of 
the litigants up to the present condition 
of the litigation. So we would suggest 
the sum of two hundred and fifty dol- 
lars for each of them on the trial, and 
the same sum to each on the appeal. This 
would add one thousand dollars to the 
other expenses, making the entire ex- 
pense to date—including the verdict of 
the jury—the sum of about two thousand 
one hundred dollars. 

Is there any ble like it! Surely 
not. Think of it: Four cents involved 
and two thousand one hundred dollars 
expended, and the end not yet im sight. 
And the beauty of it is that the plaintiff 
must continue in this gamble, whether he 
will or not. He has been a winner “up 
to the present time,” so he must travel 
where the loser takes him, unless he 
wants to lose all he has won and all ex- 
penses besides ; and no sane, normal man 
would do that, and so the litigation in 
the shape of an appeal goes merrily on. 

Now, for the purpose of presenting 
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this appeal to the highest court of the 
state, the appellant is again compelled to 
print the entire record of the case, to- 
gether with the record of affirmance of 
the last appeal; and he must again pre- 
pare and print a brief to be submitted to 
that tribunal. The respondent, however, 
is only compelled to prepare and print 
a brief. 

Fourteen months passed, and then Mr. 
Wainwright received among his morn- 
ing mail a letter from Judge Gordon, 
stating that the appeal in his case against 
the railroad company would be heard on 
the following day at Capitol City, where 
the highest court was then in session, and 
inviting him to accompany the lawyer to 
that place and listen to the arguments 
of counsel. 

Now, as time heals nearly all things, 
it also heals or modifies the enthusiasm 
and exuberance of the successful litigant. 
And so, while Wainwright still had a dim 
recollection of all he claimed the rail- 
road made him suffer, he was much more 
engrossed in the prosperity of his busi- 
ness enterprise and his success as a busi- 
ness man. He was no longer “keen” on 
this litigation, and if it had been possi- 


ble for him to get out of it with honor 
and without expense, he would have been 


glad to do so. But his lawyer had ad- 
vised him that this was impossible. He 
did the best he could under the circum- 
stances, concluded that a day off would 
do him good, and so he wrote to his law- 
yer, saying that he accepted his invita- 
tion, and would meet him at the station. 
The greeting between lawyer and client 
was quite cordial, but there was not that 
enthusiasm on the part of the client that 
was evidenced at their first meeting, 
more than two years ago. 

Acting on the suggestion of his law- 
yer, Wainwright purchased the railroad 
and parlor car tickets, and as they en- 
tered the train the lawyer jestingly re- 
marked: “Well, Mr. Wainwright, at 
this station you did find a man ready to 
sell you tickets.” With a scarcely audi- 
ble “Oh, yes,” by Wainwright, they 
seated themselves. 

After the ordinary pleasantries had 
been indulged in and the train had started 
on its way, Wainwright said: 

“Tell me, judge, about this court of 
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appeals. Are the judges there as learned 
and as painstaking and as free from 
railroad influences as those in the last 
court in which we met the enemy ?” 

“The judges of the court of appeals,” 
replied the lawyer, “are the greatest in 
the land. Not alone are they learned in 
the law and painstaking in their work, 
not alone are they absolutely free from 
all influences,—railroad or otherwise,— 
but the decisions of that court are cited 
all over the civilized world as good law. 
They are really a splendid set of men and 
most excellent lawyers. They get right 
down to the meat, the heart, the kernel 
of the question. No flimsy technicality 
has any weight with those judges. It is 
indeed a very great court.” 

“My, but you\are enthusiastic,” replied 
Wainwright, “you have been here before, 
I assume.” 

“Oh, yes, I have been here several 
times,” said the judge, “and I have won 
every time except once when, I guess, I 
should have lost.” 

Judge Gordon then proceeded to en- 
tertain his client by the recital of some 
of his experiences at the bar until the 
train entered the station at Capitol City. 
Here, after a short walk, they entered the 
lunch room of a hotel. A porter relieved 
them of their hats, overcoats, and the bag 
containing the papers to be used on the 
argument of the appeal, and a waiter 
showed them to one of the small tables 
standing against the wall of the room. 

Having seated’ themselves, both men 
looked about the immense room, contain- 
ing dozens of tables and hundreds of 
diners. Wainwright found no face of 
friend or acquaintance upon which his 
gaze could rest. He noticed, however, 
that his lawyer nodded frequently in rec- 
ognition of those he knew. 

Presently a waiter came, to whom both 
men gave their order for lunch,—Judge 
Gordon suggesting to the waiter to “put 
both these orders on one check for this 
gentleman,” pointing to Wainwright. “I 
prefer,” said the lawyer to his client, 
“when traveling with clients to have them 
pay the expenses immediately, for it 
saves me the trouble of making a memo- 
randum of my share, for the client must 
pay it in the end.” Then in a voice some- 
what modified, he continued: “Do not 
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turn your head while I am talking, for 
then they will know we are talking about 
them, but to your left at the very large 
round table in the center are seated four 
of the judges before whom your case will 
be argued. Among those four, and fac- 
ing you, is a large, stout, ruddy-complex- 
ioned man. That is Judge Boreen. He 
is an excellent lawyer, a clear thinker, a 
quick reasoner, and one who seems al- 
most intuitively to sift the wheat from 
the chaff of an appeal. I have heard it 
said of him that he is the embodiment 
of cold, cheerless, unsympathetic law. 
If he is with us, we are almost sure to 
win, for the other judges think highly of 
him and his opinion. 

“It may be of interest for you also to 
know, my dear Wainwright, ‘that our 
learned opponents have added to their 
forces by bringing to their assistance the 
chief counsel of the railroad company, 
Ex-Judge Sawkins. He is a foeman 
worthy of any man’s steel.” 

“You don’t seem to show any fear of 
this extensive array of counsel, judge,” 
suggested Wainwright. 

“No, indeed,” answered Gordon, “our 
case will be won or lost on its merits. 
Neither the eloquence of counsel nor his 
exalted position at the bar will help the 
defendant. Either you did right in re- 
fusing to pay the additional fare sought 
to be exacted from you, or you did wrong 
in refusing to pay it. In the former 
event your judgment will be affirmed; in 
the latter event the judgment will be re- 
versed.” 

“Reversed!” uttered Wainwright in a 
tone which for the first time showed a 
fear of losing. “Reversed!” he repeated, 
“why, you don’t believe for the shade of 
a moment that there is even a remote 
possibility of a reversal by this court, 
after all this lengthy litigation, do you, 
judge?” 

“Ah, my dear client, when you use the 
expression ‘a remote possibility,’ you 
should never apply it to a litigation in 
any of its forms or ramifications. Al- 
most anything is remotely possible in the 
law. You must understand that the law 
is not an exact science. The lawyer does 
not know the law, for if he did, there 
would be no need for litigation, for he 
could advise his client exactly what the 


law is. The judge before whom your 
case is tried does not know the law, for 
if he did there would be no need for an 
appellate court. The appellate court 
does not know the law, for if it did there 
would be no need for a court of appeals. 
And, indeed, cases have been known 
where the court of appeals did not know 
the law, for its decision and judgment 
were reversed by the Supreme Court of 
the United States. The persons who are 
presumed to know the law are the people 
at large, men like yourself, and—well, 
we will continue this interesting conver- 
sation at some future time; for the pres- 
ent, if you will pay your check, we will 
get our hats and coats and walk to the 
courthouse.” 

As attorney and client walked up the 
hill to the courthouse their conversation 
was neither lively nor important. Wain- 
wright would occasionally remark about 
the uncertainty of the law “even if you 
win,” and his attorney would console 
him with the suggestion that he had won 
up to the present time, and that all the 
chances were in his favor. Occasionally 
they were interrupted by acquaintances 
of the lawyer coming up and chatting 
with him, and this continued until the 
courthouse was reached. Here they en- 
tered an elevator, and were taken up 
several stories, and upon alighting from 
it they walked to the court room. 

The court convened at 2 o’clock in 
the afternoon. Wainwright and his 
lawyer entered the room a few minutes 
before the court opening, so the former 
had time to look around. The room in 
which the court held its sessions was a 
large parallelogram. On one side were 
high windows overlooking Capitol City 
and the river which bounded it ; the other 
side of the room was a richly carved 
wooden wall covered with the portraits 
of former judges. 

Promptly to the minute of 2 the 
court crier opened the court with the 
usual “Hear ye!” and the judges, digni- 
fied and black-robed, entered and seated 
themselves on the bench. 

The Wainwright case was not the first 
case to be heard. As the other cases 
which preceded his on the calendar of 
the court were heard, Wainwright had 
the opportunity of becoming acclimated 
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to the atmosphere of the court, and of 
realizing the character of the litigation 
which an appeal brings there. 

It was nearly 4 o’clock when his 
case was called. It was with consider- 
able interest that Wainwright watched 
his counsel, as well as the counsel for 
the railroad company, walk to the coun- 
sel table directly in front of the bench on 
which the judges were seated, sit down, 
and arrange their papers. 

After a few minutes, during which all 
the judges were writing in their day 
dockets, the presiding judge said: 

“Now, Judge Sawkins, we will hear 
you!”” Whereupon Judge Sawkins arose, 
and in a forcible, yet dignified, manner 
criticized Wainwright, the jury which 
rendered the verdict in his favor, and the 
appellate court which affirmed that judg- 
ment. In his argument, which lasted 
perhaps half an hour, he called attention 
to the language used by Judge Corker 
of the appellate court, wherein the lat- 
ter characterized Wainwright as “small 
and mean,” and vigorously declared that 
in his opinion he (Corker) was the only 
judge up to that time who really under- 
stood the case and the law applicable 
to it. 

Upon the conclusion of his argument, 
Mr. Wainwright’s lawyer arose, and ar- 
gued that the judgment of the lower 
courts should be sustained because his 
client’s rights had been invaded; that 
the violence and indignity suffered by 
him by reason of his forcible and unlaw- 
ful removal from the train were prop- 
erly compensated by the verdict of the 
jury. 

It was during Ex-Judge Gordon’s ar- 
gument that Judge Boreen asked a sin- 
gle question. It was clear, concise, logi- 
cal, and unmistakable in its trend. This 
was the question: 

“Judge Gordon, do you think it would 
be a good rule of law to permit passen- 
gers upon a railroad to resist the officer 
in charge whenever a dispute arose in 
regard to some trivial matter wherein the 
passenger had some real or fancied 
grievance ?” 

“IT do not think so, if your Honor 
pleases,” answered Ex-Judge Gordon, 
“but the case at bar is not such a case. 
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Here the railroad violated the law,” etc., 
etc. 

Upon the conclusion of the arguments 
the lawyers gathered up their papers; 
the chief judge called the next case, and 
Wainwright’s experience in the highest 
court of the state was ended for the 
time. 

As he walked out of the courthouse 
and down the hill to the railroad station, 
Wainwright asked his lawyer how long 
before there would be a decision. The 
latter replied, in a tone quite foreign to 
his usual optimistic utterances: “If we 
are to win we will probably get a deci- 
sion in about two weeks. If we are 
to lose we may not get a decision for a 
month.” 

Wainwright’s face was a study. After 
a few moments of silence, he blurted out: 

“If we are to win’—what does that 
mean ?” 

“It means, my dear Wainwright,” an- 
swered his lawyer, “that we can never 
tell what may happen, and—well, I must 
confess that I did not like Judge Boreen’s 
question.” 

“Ah!” said Wainwright, “I wondered 
whether you would mention it.” 

“Well, well, well,” replied the lawyer 
a little testily, “we have done the best we 
could, and hope for success. You can 
catch that 6:30 train if you hurry; I will 
stay over until a later train.” And so 
they parted. 

Two weeks passed, and Wainwright 
felt that each mail should bring him good 
news from his lawyer. Three weeks 
passed, and still there was no news. A 
month passed, and Wainwright’s patience 
had almost reached the breaking point. 
In the fifth week Wainwright received 
a note from his lawyer, simply stating 
that the court of appeals had decided his 
case, and asking him to call at Gordon’s 
office. 

Dropping all other work, Wainwright 
immediately proceeded to his lawyer’s 
office. Upon his arrival Judge Gordon 
was busy with another client in his pri- 
vate office. 

However, he did not have long to wait, 
and as Judge Gordon ushered his other 
client out of his private office, he beck- 
oned Wainwright to enter it. Both be- 
ing seated, Judge Gordon said: 
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“Well, Mr. Wainwright, the court of 
appeals in its wisdom has reversed the 
judgment of the lower courts, and says 
in so many words that it was your duty 
to pay the fare exacted by the conductor, 
and then sue the railroad company for 
fifty dollars penalty and the excess of 
fare.” ahh i 

“What else does this court ‘in its wis- 
dom’ say?” queried Wainwright. 

“I will read you the most interesting 
portion of the prevailing opinion,” an- 
swered the lawyer. be 

“Have we again met the ‘prevailing’ 
and the ‘dissenting’ opinion?” peevishly 
asked Wainwright. 

“We have,” answered Judge Gordon, 
“and it may be some solace to you to 
know that the court was divided four to 
three against you. Judge Boreen wrote 
the prevailing opinion, and Judge Tilwill 
the dissenting opinion. Three of the 
judges concurred with the former, and 
two with the latter. This is a part of 
Judge Boreen’s opinion: 

“It would be an absurd and intolerable rule 
of law that would permit passengers upon a 
railroad to resist the officer in charge when- 
ever a dispute arose in regard to some trivial 
matter wherein the passenger had a real or 
fancied grievance. When the plaintiff was told 
that he must, under the rules, pay the nineteen 
cents or leave the car, it was his duty either 
to pay the extra four cents, or leave and 
resort to the remedy which the law gave for 
the redress of his grievance. The conductor 
could not suspend the rule merely because he 
was told that the passenger could not procure 
a ticket before the train started, and when 
notified by the conductor that removal from 
the train must follow his refusal to pay, he 
had notice of the rule and the consequence of 
his disobedience to it. When he waited for 
the application of force to remove him, he did 
so in his own wrong. He virtually invited all 
the force necessary to remove him, and since 
no more was applied than was necessary to 
effect the object, he cannot recover either 
against the conductor or the defendant in ac- 
tion for assault and battery.’ ” & 

“Is there anything else?” asked Wain- 
wright wearily. 

“Only an extract from Judge Tilwell’s 
opinion in your favor, which is as fol- 
lows: 

“‘The argument on behalf of the defendant 
and appellant is, in brief, that the plaintiff 


®Monnier v. New York C. & H. R. R. Co. 
175 N. Y. 281, 96 Am. St. Rep. 619, 67 N. E. 


569, 14 Am. Neg. Rep. 423, 62 L.R.A. 357. 
7 Ibid, 
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should have paid the extra-fare penalty, or left 
the train when requested to do so by the con- 
ductor, relying in either event upon his legal 
remedy ; that the violence and indignity visited 
upon the plaintiff were of his own seeking, and 
hé cannot recover damages therefor. This is 
not the law. The plaintiff and defendant were 
each bound in the emergency to determine the 
character of his or its legal rights, as it fre- 
quently happens that parties drifting into a 
legal controversy are driven to decide this 
question at their peril. As to the ex- 
tent the rights of the person were invaded in 
this case was a question very properly sub- 
mitted to the jury, and the plaintiff received 
at their hands a substantial verdict. We agree 
with and adopt the prevailing opinion of the 
learned appellate division.’ ” 7 

“Yes, yes, that sounds good, but it 
seems is not the law,” said Wainwright 
plaintively. “What is there for me to do 
now, Judge Gordon?” 

“Well, there is just one thing left, and 
that, in the language of a Dutch client 
of mine is to ‘Bay, und look bleasant.’” 

And finally may we digress again so 
that the reader may know the expense 
attending this romance of four cents: 

After the decision from the appellate 
court the cost of the litigation to the state 
and the litigants, including approximate 
counsel fees, was $2100.00 
From this must be deducted the 

amount of the verdict, as this 

has been set aside 


Leaving a balance of 

To this should be added the ex- 
pense of printing in the court 
of appeals, salaries of judges, 
clerks, and court officers, fares 
to Capitol City, and other dis- 
bursements, say 


Making 

To this should be added counsel fees 
in any sum which the reader may think 
reasonable and you have the social and 
individual expense which makes litiga- 
tion over trivial matters a charm indeed. 
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Recovery under Workmen’s Com- 
pensation Act for Occupational 
Diseases. 

[EAD poisoning arising from working 

in the usual course of business, in a 
room containing lead fumes, is held, in 
Miller v. American Steel & Wire Co. 90 


Conn. 349, 97 Atl. 345, L.R.A.1916E, 
510, to be an occupational disease not 
within the operation of a workman’s 
compensation act providing compensa- 
tion for personal injury arising out of 
and in the course of employment. 

The prevailing opinion in this case 
outlines the legislation on the subject, as 
follows: “In this country, according to 
a Digest of Workmen’s Compensation 
Laws published by the Workmen’s Com- 
pensation Publicity Bureau of New York 
city, in 1915, such acts are in force in 


thirty-one states and two territories, and 
there is also an act of Congress covering 
employees of the United States govern- 
ment. Of these acts twenty are express- 
ly limited to accidental injuries, fourteen 
use the term ‘personal injuries’ without 
qualification, but of these four expressly 
exclude disease except as it results from 
injury. None of them expressly include 
disease. Evidently the general course of 
legislation abroad and in this country has 
been to deal with industrial accidents as 
a subject separate and distinct from oc- 
cupational disease. Of the ten acts in 
this country which do not on their face 
exclude occupational disease, two have 
been authoritatively construed to exclude 
hg 

The two acts referred to are the 
Michigan and Ohio statutes. The 
former, which provides compensation in 
case an employee receives a personal in- 
jury arising out of and in the course of 
his employment, is held in Adams v. 
Acme White Lead & Color Works, 182 
Mich. 157, 148 N. W. 485,6 N. C.C. A. 
482, L.R.A.1916A, 289, not to in- 
clude an occupational disease such as 
lead poisoning, where the title purports 
to provide compensation for accidental 
injuries. 

The Ohio statute was construed in 
Industrial Commission v. Brown, 92 
Ohio St. 309, 110 N. E. 744, L.R.A. 
1916B, 1277, which decided that an 
injury or death resulting from dis- 
ease contracted in the course of such 
employment, known as an_ occupa- 
tional disease (such as lead poisoning) is 
not within the contemplation of the act, 
which provided compensation for death 
or injury (not wilfully self-inflicted) re- 
sulting from accidents to employees. 

The California act has received a 
similar administrative construction. On 
the other hand, the Massachusetts act 
was construed to include occupational 
diseases in Hurle’s Case, 217 Mass. 223, 
104 N. E. 336,4 N.C. C. A. 527, L.R.A. 
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1916A, 279, which determined that blind- 
ness through optic neuritis due to poison- 
ous gases from a furnace about which 
the injured person is obliged to work is 
a personal injury within the meaning of 
a workmen’s compensation act providing 
compensation for any injury arising out 
of and in the course of his employment. 

The act of Congress has been simi- 
larly construed by the solicitor of the 
Department of Commerce, reversing a 
former ruling on that subject. 

“Thus, among what may be called the 
doubtful states,” observes Judge Beach, 
“the preponderance of opinion, so far as 
any has yet been expressed, seems to be 
against importing occupational diseases 
into workmen’s compensation acts by the 
process of judicial construction.” 

The situation may well be summed up 
in the language of the Ohio court: “The 
victims of modern industrialism spring- 
ing from diseases incident thereto are 
only less numerous than those arising 
from pure accident; and no sound policy 
can be suggested that should protect the 
one class and ignore the other, especially 
when the compensation system becomes 
firmly established. Until this is done, the 
court will continue to construe the law 
as it was obviously intended by the legis- 
lature that it should be construed.” 


Beware the Mule 


DRIVER in a mine who, while 

stooping near a mule’s heels, hits it 
with a whip, is held not entitled, in the 
Kentucky case of Consolidation Coal Co. 
v. Pratt, 184 S. W. 369, L.R.A.1916D, 
1229, to hold his employer liable for in- 
jury from the kick forthwith adminis- 
tered to him by the mule. 

The contributory negligence of the in- 
jured employee is commented on by the 
court as follows: 

“This is not a case where the mule was 
shown to be more than ordinarily dan- 
gerous or vicious. It is not a case where 
the unexpected happened. It is a case 
where plaintiff not only invited disaster, 
but actually provoked it. He made him- 
self a convenient target by stooping 
down and placing himself near the mule’s 
heels. Not being satisfied with this in- 
vitation he actually applied the lash. Of 
course, there may be instances where a 
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mule will sometimes surprise you and re- 
fuse to kick, even though the circum- 
stances be unusually propitious. But 
this is not such a case.” 

The characteristics of the mule have 
often been commented on by the courts. 
If one should gather them together they 
would make interesting reading. In this 
case his vicious tendencies are depicted 
as follows: 

“The kicking propensity of the mule 
is a matter of common knowledge, and 
has been the subject of comment from 
the earliest time. It is almost as univer- 
sally recognized as the fact that a duck 
will swim or a cat will scratch. How- 
ever, a duck cannot indulge his propen- 
sity without water, and, ordinarily, a cat 
will not scratch unless irritated or at- 
tacked. But the mule requires no par- 
ticular setting for the exercise of high 
prerogative. He is liable to kick at any 
time, and no one can plead ignorance of 
this tendency.” 


Dating Wills 

‘THE figures “10 1912” are held insuffi- 

cient in the California case of Re 
Carpenter, 156 Pac. 464, to comply with 
a statute providing that a will must be 
dated, since it is impossible to determine 
whether the 10 refers to the month or 
the day of another month. 

The annotator of this case in L.R.A. 
1916E, 498, observes that the practice of 
stating in private documents the time and 
sometimes the place of their execution is 
of great antiquity. 

Professors Kocourek and Wigmore, in 
their “Sources of Ancient and Primitive 
Law,” give illustrations of a number of 
ancient contracts and deeds stating the 
time and often the place of execution, 
including an Assyrian deed of a house 
made B. c, 891. 

In wills we have much earlier exam- 
ples, extending back to about 2750 B. c. 

Prof. Breasted, in his “Ancient Rec- 
ords of Egypt—Historical Documents,” 
vol. 1, p. 89, gives the will of Prince 
Nekure, son of King Khafre, of the 4th 
Dynasty (2900-2750 B. c.), which will 
begins, “Year of the Twelfth [occur- 
rence] of the numbering of large and 
smfall] cattle.” : 

Mr. Virgil M. Harris, on page 12, in 
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“Ancient, Curious, and Famous Wills,” 
refers to the discovery at Kahun by Pro- 
fessor Petrie of a will bearing date from 
the time of Amenemhat IV., as to which 
he quotes from the Irish Law Times in 
part as follows: “It consists of a settle- 
ment made by one Sekhenren in the year 
44, second month of Pert, day 19,—that 
is, it is estimated, the 44th of Amenem- 
hat III., or 2550 B. c..—in favor of his 
brother, a priest of Osiris, of all his 
property and goods; and of another 
document which bears date from the 
time of Amenemhat IV., or 2548 B. c. 
This latter instrument is, in form, noth- 
ing more nor less than a will.” 

There are comparatively few statutes 
concerning the dates of wills. Dates 
seem to have been unnecessary to wills in 
the Roman law till the time of Justinian, 
who required them in one class of wills. 

“Tt is remarkable that the Roman law 
prior to Justinian,” states Dropsie in the 
Roman Law of Testaments, p. 97, “did 
not prescribe that it was necessary for 
the validity of the testament that the 
time of the execution of the testament 
should be noted, though it was customary 
to date them, as appears by the testament 
of the Emperor Augustus (Suetonius, In 


vite Augusti, cap. ult.), and by Ulpian 
(Fr. 2, § 6, Dig. 29, 3), who states: “The 
pretor neither permits an inspection, nor 
copy of the day, and consul noted in the 
testament, in order to avoid fraud,’ and 
the rescript of the Emperors Diocletian 


and Maximian also shows it. (Const. 3, 
Code 6, 32.) Justinian (Novel 107, cap. 
1) first required that the time of the exe- 
cution of a testament be noted, which 
must be in the beginning of the testa- 
ment, but he limited the necessity of the 
date only to the testament of parents 
giving their estates to their children.” 
(Suetonius does not give a copy of the 
will of the Emperor Augustus, but gives 
its date.) 

In England, the statute of wills and the 
statute of frauds were silent on the sub- 
ject, and the same is true of most of the 
modern statutes, with the exception of 
some of those dealing with holographic 
wills. 

While it is the custom to date wills, in 
the absence of statute it is not necessary 
that a will should bear a date. Thus, 
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where the place and date followed the 
signatures of the witnesses, it was held 
in Flood v. Pragoff, 79 Ky. 607, that the 
place and date were not a part of the will. 

Impossible or wrong dates will not de- 
feat the will. Thus, the appellate court 
sustained a will where it was not pointed 
out until after the trial that the will bore 
date after the death of the testator. So 
it was shown that a will dated in 1809 
was made in 1829; that one dated in 1855 
was made in 1865; and that one that was 
dated 18th October, 1837, was not exe- 
cuted until the 14th of February, 1844. 
And a will republished before witnesses 
who then subscribe will speak as of the 
time of republication, not as of the 
time of its earlier date. So, of different 
instruments by the same testator, the one 
last confirmed is superior, irrespectively 
of the dates of the instruments. 

But it has been held that “two incon- 
sistent wills of the same date, neither of 
which can be proved to be last executed, 
are by the common law of England void 
for uncertainty so far as they are incon- 
sistent, and will let in the heir, if no act 
of the testator subsequent to the wills has 
explained them, so as to reconcile what 
otherwise would appear inconsistent.” 
In the recent case of Peace v. Edwards, 
170 N. C. 64, 86 S. E. 807, where 
four inharmonious instruments were 
found together, three undated, the court 
rejected them all. 


The Bartolome Baca Grant 


E ARE indebted to Hon. Frank W. 
Clancy of Santa Fe for calling our 
attention to the inaccuracy of statements 
made by a contributor, on page 338 of 
the September Cas—E aNnD COMMENT, con- 
cerning the litigation carried on some 
years ago over the Bartolomé Baca 
Grant. Mr. John Waldron did not ap- 
pear in the case, and no question was 
raised about the grant papers being writ- 
ten with aniline ink or as to their gen- 
uineness. The court held that the papers 
were insufficient to show a grant, and in 
addition to this, that the failure of Bar- 
tolomé Baca to mention the grant in the 
enumeration of his property in his will, 
was strong evidence that the grant was 
not his property at the time he made the 
will. 
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Montaigne is wrong in declaring that custom ought to be followed simply because it is custom, and not because 


reasonable or just.—Pascal. 


Accession — attaching tires to auto- 
mobile — right of vendor. Tires fitted 
to an automobile the title to which is re- 
tained in the vendor are held to pass to 
him in Blackwood Tire & Vulcanizin 
Co. v. Auto Storage Co. 133 Tenn. 515, 
182 S. W. 576, when he reclaims the 
machine for nonpayment of the purchase 
price, as against the vendor of the tires, 
who did not retain title to them, but at- 
tempted to secure title from the vendee 
after return of the machine for credit, 
on account of the purchase price of the 
tires. 

Accession to property, which is the 
subject of a conditional sale or chattel 
mortgage, is treated in the note accom- 
panying this case in L.R.A.1916E, 254. 


Assignment — garnishment — pur- 
chase for value. A plaintiff who causes 
a writ of garnishment to be served 
upon the debtor of the defendant is not 
a purchaser for value, and therefore it 
is held in Market Nat. Bank v. Rasp- 
berry, 34 Okla. 243, 124 Pac. 758, can- 
not take the debt as against a prior as- 
signee thereof for value, who has not 
given notice to the debtor of his assign- 
ment. 

The question of priority of garnish- 
ment over prior assignment as affected 
by notice or lack of notice is treated in 
the note appended to the foregoing de- 
cision in L.R.A.1916E, 79. 


Assignment — of wages — lien — 
bankruptcy. Where a debtor assigned 
his future wages, no lien is created 
thereon until such wages are actually 
earned. If the debtor is adjudged a 
bankrupt prior to the earning of the 
wages, the debt, if listed in bankruptcy, 
is held extinguished, in the Nebraska 
case of Hupp v. Union P. R. Co. 157 N. 
W. 343, and no lien attaches by reason 
of said assignment to wages earned 
thereafter. 

The effect of a discharge in bank- 
ruptcy upon an assignment of wages to 
be earned in the future is treated in the 
supplemental annotation appended to the 
foregoing case in L.R.A.1916E, 247. 


Bank — guaranty of credit — lia- 
bility. That one recommending another 
to a bank as good for any arrangement 
it might make with him is not liable, even 
though he acted fraudulently, for a 
greater sum than the bank might, under 
the statute, lend to one customer, is held 
in the Iowa case of Farmers’ Sav. Bank 
v. Jameson, 157 N. W. 460, L.R.A. 
1916E, 362. 


Burglary — breaking out of building 
— removing fastenings. One who, for 
the purpose of committing theft, enters 
a barn through an open door and fastens 
the door with a hook or strap, so that 
the fastenings must be removed to per- 
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mit egress, is held in People v. Toland, 
217 N. Y. 187, 111 N. E. 760, L.R.A. 
1916E, 336, in removing the fastenings 
and passing out, to be within a statute 
making it burglary to break out of a 
building after committing a crime 
therein. 

It will be observed that the decision 
of the court of appeals in this case re- 
verses the decision of the majority of the 
appellate division (165 App. Div. 795, 
151 N. Y. Supp. 482), and approves the 
position taken in the dissenting opinion 
in the lower court. 


Carrier — duty to heat mail car — 
arrival at destination. That a carrier 
is not bound to heat a mail car after its 
arrival at destination, although the mail 
is not all sorted, so that clerks will be 
required to remain in it for some time 
to finish their work, unless it is notified 
of such necessity or the condition is so 
usual as to charge it with notice, is held 
in the Kentucky case of Louisville & N. 
R. Co. v. Dougherty, 185 S. W. 114, 
L.R.A.1916E, 464. 


Carrier — loss of baggage — for- 
warding without reward. The liability 
of a carrier which undertakes, after the 
owner has used his ticket in traveling to 
his destination, to secure and forward 
baggage delivered to its baggage man 
without checking, is held that of bailee 
without reward, in the North Carolina 
case of Perry v. Seaboard Air Line R. 
Co. 88 S. E. 156, which is accompanied 
in L.R.A.1916E, 478, by a note on the 
duty and liability of a carrier as to bag- 
gage not checked. 


Carrier — requiring white sheriff to 
ride in colored car. A railroad com- 
pany is held not liable in damages in the 
North Carolina case of Huff v. Norfolk- 
Southern R. Co. 88 S. E. 344, for requir- 
ing a sheriff in charge of a colored pris- 
oner, whom it is necessary for him to 
accompany, to ride in the car set apart 
for colored passengers, rather than per- 
mitting him to take his prisoner into the 
car appropriated to the use of white per- 
sons. 

Supplemental annotation on the liabil- 
ity of a carrier for placing a white pas- 
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senger in a car for colored persons ac 
— this case in L.R.A.1916E, 
8. 


Champerty — agreement to collect 
note for percentage. A _ good-faith 
agreement by a layman to collect, com- 
promise, or settle a. promissory note, in 
consideration of a certain percentage of 
the amount collected or recovered, is 
held not to be per se void on the ground 
of champerty or public policy, in the 
North Dakota case of Rohan v. Johnson, 
156 N. W. 936, which is accompanied in 
L.R.A.1916E, 64, by supplemental anno- 
tation on champertous contracts of lay- 
men. 


Commissions — powers — misappro- 
priation of service. That the Arizona 
Commission cannot pass upon the ques- 
tion whether a public utility consumer 
has misappropriated service is held in the 
case of Bertram v. Pacific Gas & E. Co. 
P.U.R.1916C, 410. 


Consolidation, merger and sale — 
telephones — price not binding on rate 
— fixing bodies. That the purchase 
of a telephone system, made without the 
consent of the Commission, at a price in 
excess of its value, may be approved 
upon condition that neither the Commis- 
sion nor any other rate-fixing body shall 
be bound by the selling price is held in 
the California case of Re Bell, P.U.R. 
1916C, 135. 


Corporation — foreign — doing busi- 
ness — jurisdiction. Defendant, a 
Maine corporation with its place of busi- 
ness in Illinois, sent agents into Minne- 
sota to sell its own corporate stock. One 
of these agents sold stock to plaintiff in 
Minnesota, and in the course of the ne- 
gotiations made representations out of 
which this cause of action arose. De- 
fendant’s principal executive officer 
came several times to Minnesota for the 
purpose of adjusting this and other 
claims, and did adjust some claims here. 
The president of the corporation resided 
in Minnesota and occasionally per- 
formed official acts in the state. Sum- 
mons in this action was served upon the 
president in this state. It is held in At- 
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kinson v. United States Operating Co. 
129 Minn. 232, 152 N. W. 410, that the 
corporation had brought itself within 
the state and the court acquired juris- 
diction by the service. 

The validity of service of process 
against a foreign corporation on a resi- 
dent officer is discussed in the note fol- 
lowing the above case in L.R.A.1916E, 
241. 


Criminal law — denial of public trial. 
The constitutional right to a public trial 
is held infringed in the Montana case of 
State v. Keeler, 156 Pac. 1080, L.R.A. 
1916E, 472, by excluding from the court 
room in a rape case all not present when 
the order is made, and denying those 
who retire permission to return, except 
court officers, attorneys, doctors, and re- 
porters. 


Criminal law — prosecution for sell- 
ing spoiled provisions — character evi- 
dence. Evidence of character for hon- 
esty and fair dealings is held admissible 
in the Colorado case of De Weese v. 
People, 156 Pac. 594, L.R.A.1916E, 326, 
in a prosecution under an ordinance for 
fraudulently selling spoiled, diseased, or 
unwholesome provisions, where the evi- 
dence of defendant’s knowledge of the 
condition is circumstantial and conflict- 


ing. 


Damages — eminent domain — dam- 
ages to land not taken. The incidental 
damages to land not taken, which by 
statute may be allowed in case of the 
condemnation of a railroad right of way 
through a parcel of real estate, may in- 
clude, it is held in the Tennessee case of 
Lewisburg & N. R. Co. v. Hinds, 183 S. 
W. 985, annotated in L.R.A.1916E, 420, 
the diminution in market value caused 
by the operation of the road, taking into 
consideration danger from fire, noise, 
smoke, and vibration. 


Damages — failure to deliver tele- 
gram — loss of profits. The damages 
to be allowed for failure of a telegraph 
company to deliver a message sent by a 
retailer according to his usual course of 
dealing, to a wholesaler, for a certain 
number of crates of cabbage, may in- 
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clude, it is held in the North Carolina 
case of Gardner v. Postal Teleg.-Cable 
Co. 88 S. E. 630, L.R.A.1916E, 484, the 
profits which he lost by failure of the 
cabbage to arrive after he had sold out 
the entire order, if they were not out of 
the expected and ordinary. 


Death — action — interpretation of 
statute. That the right of action for 
damages for the death of a human being 
is in derogation of common right, and 
cannot be extended by implication to 
other surviving relations than those to 
whom it is granted expressly by statute, 
is held in Flash v. Louisiana Western R. 
Co. 137 La. 352, 68 So. 636, which is ac- 
companied in L.R.A.1916E, 112, by a 
note on beneficiaries and parties plaintiff 
to statutory action for death, including 
necessity of pecuniary loss or depend- 
ency. 


Death — damages — right of adult 
child. Married daughters living with 
and supported by their husbands are held 
in State use of Elder v. Baltimore & O. 
R. Co. 126 Md. 497, 95 Atl. 65, not to 
have such a pecuniary interest in the life 
of their father because he from time to 
time makes them presents of provisions, 
the aggregate value of which is not great, 
as to be entitled to damages for his 
wrongful death, under a statute permit- 
ting suit in case of such death for the 
benefit of the husband, wife, and child of 
the person killed. 

Nor has an adult son, working on his 
father’s farm and receiving from him 
$200 per year and small sums of money 
from time to time in addition, such a pe- 
cuniary interest in his father’s life as to 
be entitled to damages in case of his 
wrongful death, under a statute permit- 
ting suit in case of such death for the 
benefit of the husband, wife, and child 
of the person killed. 

The statutory right of an adult child 
to recover for the death of his parent is 
treated in the note accompanying the 
foregoing decision in L.R.A.1916E, 172. 


Death — of adult child — recovery. 
That dependence by a father on his 
adult son need not be shown to enable 
him to recover under the Federal em- 
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ployers’ liability act for the latter’s 
wrongful death is held in Dooley v. Sea- 
board Air Line R. Co. 163 N. C. 454, 79 
S. E. 970, it being sufficient if there was 
a reasonable expectation of pecuniary 
benefit from the continued life of the 
son, although prospective. 

The note accompanying the foregoing 
case in L.R.A.1916E, 185, treats of the 
statutory right of a parent to recover for 
the death of an adult child. 


Evidence — gift — declarations. 
That a gift cannot be established by 
proof of declarations of the claimed 
donor that he had given the property to 
the claimant, in the absence of an actual 
delivery, is held in the Oklahoma case 
of Fouts v. Nance, 155 Pac. 610, anno- 
tated in L.R.A.1916E, 283, and the fact 
of delivery must be shown by other evi- 
dence than such declarations. 


Evidence — parol — covenant 

against encumbrances — agreement to 
pay assessment. Parol evidence that 
the purchaser agreed to pay the assess- 
ment is held not admissible in Williams 
v. Johnson, 177 Mich. 500, 143 N. W. 
627, in defense of an action for damages 
for breach of covenant against encum- 
brances because of unpaid street im- 
provement assessments against the prop- 
erty. 
The admissibility of parol evidence to 
affect the scope of covenants in a con- 
veyance of real property is discussed in 
the note appended to the foregoing de- 
cision in L.R.A.1916E, 217. 


Evidence — parol — to show inap- 
plicability of covenant. Parol evi- 
dence is held not admissible in Hardage 
v. Durrett, 110 Ark. 63, 160 S. W. 883, 
L.R.A.1916E, 211, to show that taxes 
which had become a lien on the land 
were not intended to be within the op- 
eration of a covenant of warranty 
against encumbrances, but were to be 
paid by the vendee. 


Evidence — parol to vary covenant. 
In an action of covenant it is held in 
Mandler v. Starks, 35 Okla. 809, 131 
Pac. 912, L.R.A.1916E, 213, that the 
deed governs, and parol evidence is inad- 
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missible to show that at the time of the 
execution and delivery of the deed, con- 
taining a covenant against all “encum- 
brances of whatsoever nature,” the 
grantee agreed to take the land subject 
to an outstanding lease, since such evi- 
dence would vary the covenant and ex- 
clude from the operation of its terms 
that which was not so before. 


Forfeiture — right of mortgagee — 
construction of statute. A statute pro- 
viding for forfeiture of the interest in a 
vehicle used for transporting intoxicat- 
ing liquor intended for illegal use, of a 
defendant convicted of its illegal posses- 
sion, is held not to apply to the interest 
of an innocent mortgagee, in the North 
Carolina case of Skinner v. Thomas, 87 
S. E. 976, which is accompanied in 
L.R.A.1916E, 338, by a note on forfei- 
ture of rights or interests of innocent 
apg in property used in violation of 
aw. 


Garnishment — property in posses- 
sion of carrier. An interstate carrier, 
it is held in the Iowa case of Dart Mfg. 
Co. v. Carr, 156 N. W. 714, annotated 
in L.R.A.1916E, 449, cannot be garnished 
for property delivered to it for transpor- 
tation out of the state and delivery to 
the consignor’s own order, after the 
property has passed out of the county in 
which the garnishment is issued, al- 
though it is still in the state, and no ex- 
press exception of it is made from the 
general operation of the statute. 


Highway — closing — right to con- 
test. The mere fact that owners of land 
abutting on a highway will be compelled 
to go a block to right or left to pass the 
obstruction in case a section of the high- 
way not adjoining their property is dis- 
continued is held in the Michigan case 
of Board of Education v. Gilleland, 157 
N. W. 609, L.R.A.1916E, 468, not to 
give them a standing to contest eminent 
demain proceedings seeking to acquire 
the fee of that section for the purpose of 
closing it and devoting the land to other 
uses. 


Intoxicating liquor — patron — burn- 
ing — breach of bond. Where the per- 
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son in charge of a saloon pours alcohol 
upon a guest and then sets fire to him, it 
is held in the Minnesota case of Lynch 
y. Brennan, 154 N. W. 795, that there 
is a violation of the condition of the bond 
that the licensee will keep a quiet and 
orderly house. 

The liability of a liquor dealer’s bond 
for acts other than the sale of liquor is 
considered in the note following this de- 
cision in L.R.A.1916E, 269. 


Judgment — collateral attack — de- 
fective pleadings. That judgments and 
decrees are not collaterally assailable as 
void for want of jurisdiction in the court 
to enter them, merely because the plead- 
ings on which they rest lack material 
averments, is held in the: West Virginia 
case of Jarrell v. Laurel Coal & Land 
Co. 84 S. E. 933, annotated in L.R.A. 
1916E, 312. 


Judgment — collateral attack — suf- 
ficiency of complaint. A judgment di- 
recting the sale of decedent’s realty to 
pay debts is held not subject to collateral 
attack in Jarrell v. Cole, 131 C. C. A. 
589, 215 Fed. 315, L.R.A.1916E, 298, 
because the bill fails to state in terms 
that the parties defendant are his heirs; 
that the judgment against the personal 
representatives upon which execution 
was returned unsatisfied was in fact 
against the estate, or that the personal 
property was insufficient to pay all the 
debts of the estate, if it is alleged that 
the land appears to be vested in the heirs 
and a copy of the judgment is made a 
part of the bill. 


Limitation of actions — action by 
state hospital. That the statute of lim- 
itations does not run against claims for 
care of inmates made by a hospital cre- 
ated by the state for care of its insane 
is held in Central Hospital v. Adams, 134 
Tenn. 429, 183 S. W. 1032, annotated in 
L.R.A.1916E, 94. 


Limitation of action — suit by 
county. An action by a county to re- 
cover a sum illegally paid in excess of 
the salary of its county attorney involves 
only a private right of the county, and is 
therefore held subject to the statute of 


limitations, in the Oklahoma case of 
Woodward County v. Willett, 152 Pac. 
365, annotated in L.R.A.1916E, 92. 


Master and servant — arrest by serv- 
ant — maintenance of order — liability. 
The owner of an amusement park is held 
liable in the Rhode Island case of Rice 
v. Harrington, 94 Atl. 736, L.R.A.1916E, 
356, for the act of a police constable em- 
ployed by him to maintain order in the 
park, in arresting, assaulting, and retain- 
ing in custody a patron for mere boister- 
ous conduct for which he was not sub- 
ject to arrest under the laws of the state. 


Master and servant — disobedience 
of rule — injury — effect. A motor- 
man on an electric railway, it is decided 
in Louisville & Interurban R. Co. v. 
Kraft, 156 Ky. 66, 160 S. W. 803, can- 
not hold the company liable for an in- 
jury due to his failure to comply with 
a rule requiring him, when following 
another car, to have his car under such 
control that it may be stopped within the 
range of vision, when his view is ob- 
structed by curves, storms, or other 
causes notwithstanding observance of 
such rule would interfere with another 
rule requiring him to keep schedule time. 

The liability of a servant in charge of 
a train or car as affected by his duty to 
keep schedule time is considered in the 
note appended to this case in L.R.A. 
1916E, 263. 


Master and servant — injury of con- 
ductor by passenger — liability. A 
conductor on a street car was shot and 
mortally wounded by a drunken passen- 
ger who became incensed because mildly 
remonstrated with by the conductor, who 
in dealing with him followed the rules 
prescribed by the company for such 
emergencies, which rules were, in effect, 
expressions of the common-law duty of 
a carrier and in line with the dictates of 
common humanity. It is held in Drake 
v. Topeka R. Co. 96 Kan. 727, 153 Pac. 
539, L.R.A.1916E, 332, that for the pro- 
mulgation of such rules and the failure 
to warn the deceased of the dangers in- 
cident to the presence of intoxicated pas- 
sengers, the company is not liable; such 
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rules being proper, and such warning 
being needless. 

This is the only reported case found 
which has considered the common-law 
liability of a carrier to an employee for 
injuries inflicted by a passenger. The 
decision in that case seems to be in ac- 
cord with the common-law principles 
underlying the duty of a master to a 
servant, which predicate liability exclu- 
sively upon some fault actually or con- 
structively chargeable to the master. Had 
the question arisen under a workmen’s 
compensation act, it would seem there 
could have been little doubt but that the 
railway company would have been held 
liable as for an injury arising out of the 
employment. While no reported case 
has been found involving the precise 
question under annotation, Bradbury’s 
Workmen’s Compensation, vol. 1, 2d ed., 
at page 506, refers to a ruling of 
the Washington Industrial Commission 
(First Annual Report, page 476) that a 
street car conductor injured by the 


assault of a disorderly passenger, while 


attempting to compel him to obey the 
company’s rules, was entitled to compen- 
sation, as the injury arose out of the 
employment. 


A case closely analogous, 
though not involving an assault by a pas- 
senger, is Re Reithel, L.R.A.1916A, 304. 


Master and servant — refusal to sub- 
mit to operation — effect. To deprive 
a father of compensation for the death 
of his minor son on whose earnings he 
was dependent, of compensation under 
the workmen’s compensation act, be- 
cause of his refusal to submit to an op- 
eration which might restore his capacity 
to labor, it is held in Mahoney v. Gam- 
ble-Desmond Co. 90 Conn. 255, 96 Atl. 
1025, L.R.A.1916E, 110, that it must ap- 
pear that the operation would result fa- 
vorably and that refusal to submit to it 
is unreasonable. 


Master and servant — violation of 
statute — liability to employee. Vio- 
lation of a statute requiring a railroad 
company to fence its right of way under 
penalty, to keep out stock, is held in the 
Arkansas case of Sands v. Linch, 182 S. 
W. 561, to render it liable to an employee 
injured by derailment of the car on which 
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he is riding through collision with sheep 
upon the track. 

The obligation of a railroad company 
to employees as to fencing tracks is 
treated in the note appended to the fore- 
going case in L.R.A.1916E, 204. 


Master and servant — workmen's 
compensation — dependent father. The 
father of a minor employee who because 
of physical incapacity has no income at 
the time of the minor’s death except the 
minor’s wages is held to be within the 
protection of a statute providing com- 
pensation to one dependent on the em- 
ployee at the time of injury, in Mahoney 
v. Gamble-Desmond Co. 90 Conn. 255, 
96 Atl. 1025, L.R.A.1916E, 110, although 
the minor’s wages were only sufficient 
to provide his own support. 


Master and servant — workmen's 
compensation act — farmer construct- 
ing building. A farmer employing car- 
penters by the day to construct a shed on 
his land is held in Uphoff v. Industrial 
Board, 271 Ill. 312, 111 N. E. 128, 
L.R.A.1916E, 329, not to be within the 
operation of a workmen’s compensation 
act which is compulsorily applicable to an 
employer engaged in the occupation, en- 
terprise, or business of building, main- 
taining, repairing, or demolishing any 
structure, where the statute also provides 
that “employee” shall not be construed 
as including any person whose employ- 
ment is but casual, or who is not engaged 
in the usual course of the trade, business, 
profession, or occupation of his em- 
ployer. 

The American cases on the occupa- 
tions to which the workmen’s compensa- 
tion acts are applicable are cited at pages 
216 et seq., of the note in L.R.A.1916A, 
23, on the general subject of workmen’s 
compensation acts. 


Master and servant — workmen's 
compensation — refusal to adopt treat- 
ment. Continuing disability of a work- 
man injured in the course of his employ- 
ment, due to his refusal to submit himself 
to safe and simple medical treatment, 
is held not proximately caused by the ac- 
cident, in the Wisconsin case of Lesh v. 
Illinois Steel Co. 157 N. W. 539, L.R.A. 
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1916E, 105, so as to bring him within 
the operation of a workmen’s compensa- 
tion act providing compensation where 
the injury is proximately caused by ac- 
cident. 


Monopoly and competition — elec- 
tricity — invasion of occupied territory 
— water generated current — rates. 
That a utility will generate electricity by 
water is held not a ground for permit- 
ting operation in territory adequately 
served at reasonable rates by steam-gen- 
erated current, in the Pennsylvania case 
of Re Phoenix Water Power Co. P.U.R. 
1916C, 239, where the existing rates will 
not be reduced. 


Negligence — last clear chance — 
knowledge of danger. _If, by the ex- 
ercise of ordinary prudence, a motorman 
could have known that a person whom 
he sees on the track in front of the car 
is in danger, so that by the exercise of 
proper diligence he could have avoided 
the peril, it is held in the California case 
of Starck v. Pacific Electric R. Co. 156 
Pac. 51, L.R.A.1916E, 58, the doctrine 
of last clear chance applies. 


New trial — accident — misplacing 
summons. The negligence of an agent 
of a defendant corporation, in misplac- 
ing a copy of the summons served upon 
him, and in not notifying the corpora- 
tion of the service of such summons, is 
held in the Oklahoma case of Missouri, 
K. & T. R. Co. v. Ellis, 156 Pac. 226, 
annotated in L.R.A.1916E, 100, not to 
be “accident or surprise which ordinary 
prudence could not have guarded 
against,” within the meaning of § 5033, 
Rev. Laws 1910, nor is it “unavoidable 
casualty or misfortune preventing the 
party from prosecuting or defending,” 
within the meaning of § 5267, subd. 7, 
Rev. Laws 1910, so as to make it an 
abuse of discretion for the trial court to 
refuse to grant a motion to vacate a de- 
fault judgment and for a new trial by 
reason thereof. 


Payment — telephone — credit for 
inadequate service — action of the 
elements. Telephone subscribers should 
receive a credit for a three weeks’ period 
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of inadequate service, it is held in the 
Montana case of Lambert v. Northern 
Idaho & M. Power Co. P.U.R.1916C, 
145, although it was caused by thunder- 
storms. 


Pleading — complaint — lien — ex- 
hibits. A judgment establishing and 
foreclosing a lien on real estate, it is held 
in Tube City Min. & Mill. Co. v. Otter- 
son, 16 Ariz. 305, 146 Pac. 203, L.R.A. 
1916E, 303, cannot be collaterally at- 
tacked because of insufficient description 
in the complaint of the property to which 
the lien is alleged to have attached, if a 
sufficient description of the property is 
set out in the claim for lien attached to 
the complaint and made a part thereof. 


Poles — proximity of electric to tele- 
graph — danger — removal. That an 
electric company will be required to 
move high-tension poles, subsequently 
erected too near to telegraph poles, al- 
though the latter are in poor condition, 
is held in the Vermont case of Western 
U. Teleg. Co. v. Burlington Traction Co. 
P.U.R.1916C, 245, where the hazards 
are not increased by such condition. 


Railroad — crossing accident — fail- 
ure to stop. The driver of an automo- 
bile, it is held in the Kansas case of Wehe 
v. Atchison, T. & S. F. R. Co. 156 Pac. 
742, L.R.A.1916E, 455, cannot recover 
damages for injury to himself and his 
machine, where he approaches a railway 
track at a place at which he cannot see 
along the track until his automobile is 
in a place where it will be struck by a 
passing engine or cars, and does not stop 
his car to ascertain whether or not there 
is danger, although he listens before go- 
ing into the place of danger and does not 
hear any engine or cars coming. 


Railroad — failure to fence — injury 
to stock wandering across tracks — 
liability. That a railroad company is 
not liable for injury to land by stock 
wandering across its unfenced right of 
way, either at common law or under stat- 
utes making the killing of stock on its 
unfenced tracks prima facie evidence of 
negligence on its part, is held in the 
Washington case of Hanson v. Northern 
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P. R. Co. 156 Pac. 553, which is accom- 
panied in L.R.A.1916E, 446, by a note 
on liability of landowner for damage by 
trespassing livestock which enter upon 
his land, and thence wander to adjoin- 
ing property. 


Railroad — unsafe condition of track 
— injury to pedestrian — liability. A 
railroad company is held not liable in the 
Kentucky case of Gosney v. Louisville 
& N. R. Co. 183 S. W. 538, for injury to 
an invitee walking along its track, by 
stumbling over a spike protruding from 
a cross-tie about midway between the 
rails, since such injury could not reason- 
ably have been anticipated to follow the 
leaving of the spike in that condition. 

The liability of a railroad company to 
one other than an employee, injured be- 
cause of defects in track or roadbed, 
while walking along track, is discussed 
in the note following this case in L.R.A. 
1916E, 458. 


Rates — changes in schedule where 
return is inadequate. The only changes 


a Commission may make in a schedule 
of rates producing an inadequate return 


are such as will eliminate discrimination 
or render reasonable charges which are 
in themselves unreasonable, it is held in 
the Wisconsin case of Lindemann v. 
Chicago & M. Electric R. Co. P.ULR. 
1916C, 265. 


Rates — water — pure supply condi- 
tion precedent to increase. A_ water 
company furnishing impure water and 
receiving an inadequate revenue will not 
be permitted to increase its rates or to 
put a meter rate into effect, until after 
a pure supply is furnished, it is held in 
the West Virginia case of Thorn v. 
Montgomery Light & Water Improv. 
Co. P.U.R.1916C, 406. 


Service — street railways — two men 
operation of cars. A rule requiring 
two men for the operation of an electric 
street car in a town is held reasonable, 
in the Rhode Island case of Newport & 
P. R. Co. v. Middletown, P.U.R.1916C, 
131, although traffic is very light. 
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Tax — buildings on railroad right of 
way. Under constitutional and statu- 
tory provisions governing taxation of 
sites of elevators, lumber yards, and oil 
tank stations upon railroad right of way, 
occupied under license or lease from the 
railroad company, it is held in Northern 
P. R. Co. v. Morton County, 32 N. D, 
627, 156 N. W. 226, annotated in L.R.A. 
1916E, 404, that such sites are industrial 
sites while so held and used, and, as such, 
are devoted to private, and not railroad, 
use, and are therefore taxable as local 
real estate. 


Taxation — notice — necessity for. 
To constitute “due process of law,” it is 
held not necessary in State v. Several 
Parcels of Land, 83 Neb. 13, 119 N. W. 
21, that notice be given of each step in 
the process of taxation. It is sufficient 
if the taxpayer has an opportunity to ap- 
pear at some time before a tribunal hav- 
ing jurisdiction, and there procure an 
adjustment of his liabilities. 

The decisions on what notice is neces- 
sary to due process of law in tax pro- 
ceedings are gathered in the note accom- 
panying the foregoing case in L.R.A. 
1916E, 1. 


Theater — exclusion of critic — va- 
lidity. The proprietor of a theater it is 
held in Woollcott v. Shubert, 217 N. Y. 
212, 111 N. E. 829, may exclude there- 
from a critic who is objectionable to him, 
either at common law or under a statute 
entitling all persons to the privilege of 
any place of public amusement, subject 
only to the conditions established by law 
and applicable alike to all persons, and 
providing that no person shall deny any 
person any of the advantages thereof on 
account of race, creed, or color. 

Supplemental annotation on the right 
to control or revoke admission to a the- 
ater or other place of amusement is ap- 
pended to the foregoing case in L.R.A. 
1916E, 248. 


Valuation — land — allowance for 
overhead expenses. In valuing the 
land of a gas utility for rate making, 20 
per cent of the cost was added as the 
overhead expense for buying and hold- 
ing of the land until the plant was ready 
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for operation in the New Jersey case of 
Mantua Twp. v. New Jersey Gas Co. 
P.U.R.1916C, 163. 


Valuation — premiums on bonds. 
In valuing a gas utility for rate making, 
the item, “premiums paid on bonds,” a 
subitem of “other intangibles,” was not 
allowed, in the New Jersey case of Man- 
tua Twp. v. New Jersey Gas Co. P.U.R. 
1916C, 163, upon the ground that the 
payment was unnecessary, where it ap- 
peared that the bonds did not actually 
change hands, but were transferred from 
one corporation to another, controlled by 
the same individuals. 


Venue — action by receiver to en- 
force stockholder’s liability. An  ac- 
tion by a receiver of an insolvent insur- 
ance company to enforce the statutory 
liability of stock and policy holders, is 
held ancillary in the Kentucky case of 
White v. Harbeson, 183 S. W. 475, to 
the suit in which the receiver is ap- 
pointed, within the meaning of a statute 
permitting such ancillary matters to be 
settled in the court of such appointment, 
although the stockholders reside in 
different counties of the state, and ac- 
tions at law might have been brought in 
the counties of their residence, to en- 
force their respective obligations. 

The question as to when local venue 
may be disregarded upon the ground that 
the action or proceeding is ancillary or 
incidental, is treated in the note ap- 
pended to the foregoing in L.R.A.1916D, 
1129. 


Waier — failure of one tenant to pay 
— cutting off supply. A water com- 
pany which supplies a lot occupied by 
two tenants, with one service pipe lead- 
ing to faucets in the separate dwellings, 
cannot, it is held in the South Carolina 
case of Gaines v. Charleston Light & 
Water Co. 88 S. E. 378, L.R.A.1916E, 
417, cut the supply off from the entire 
lot upon failure of one tenant, to whom 
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the bill is presented, to pay for all water 
used. 


. Water — lateral connections of water 

company — duty to make. That a 
water company occupying the streets of 
a municipality under public franchise is 
not bound to make the lateral connec- 
tions with the property of consumers at 
its own expense is held in the Alabama 
case of Birmingham Waterworks Co. v. 
Hernandez, P.U.R.1916E, 438, 71 So. 
443, L.R.A.1916E, 258. 


Will — attestation before signature 
— effect. An unsubscribed will, it is 
held in the Kentucky case of Limbach v. 
Bolin, 183 S. W. 495, is not properly ac- 
knowledged by requesting a witness to 
attest it with his signature, which is done, 
so as to make it valid when subsequently 
signed by the testator out of the pres- 
ence of the witness, if the signature is 
never acknowledged to the witness, 
under a statute providing that the sub- 
scription shall be made or the will ac- 
knowledged by the testator in the pres- 
ence of the witness. 

The cases as to signature of witness 
to a will before the testator signs it are 
appended to this decision in L.R.A. 
1916D, 1059. 


Writ — service on agent of foreign 


corporation. A foreign corporation 
keeping and maintaining agents in the 
state for procuring business for its bene- 
fit and profit may be required, it is held 
in W. J. Armstrong Co. v. New York 
C. & H: R. R. Co. 129 Minn. 104, 151 
N. W. 917, to answer to a citizen thereof 
for a breach of contract or duty arising 
out of business so procured, and an 
agent engaged in procuring such busi- 
ness may be declared the representative 
of the corporation for the purpose of 
bringing it into court. 

Soliciting trade as doing business 
within the state is treated in the note ac- 
companying the foregoing case in L.R.A. 
1916E, 232. 
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Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotations, in 
British Ruling Cases.] 


Building contracts — right of contrac- 
tor to stone taken out in excavating 
foundations. That, in the absence of a 
contract, express or implied, stone re- 
moved in excavating for a foundation is 
the property of the owner rather than of 
the contractor, and that no right thereto 
can be implied from provisions in the 
specifications that the contractors are to 
keep trimmed up in piles all materials 
delivered to the work “and all refuse, 
rubbish, and other materials not re- 
moved,” that they shall “excavate all 
cellars and basements, walls . . . to 
full depth, etc. If blasting is found nec- 
essary for the removal of rocks, the same 
must be done under their personal super- 
intendence,” “the earth from all excava- 
tions shall be roughly leveled where 
directed over school property,”—is held 
in McLeod v. Sault Ste. Marie Public 
School Bd. 29 D. L. R. 661, 36 Ont. L. 
R. 415. 


Contracts — statute of frauds — con- 
tract by agent — right of principal to 
sue. Where a contract which by the 
statute of frauds is required to be in 
writing has been made by an agent in 
such terms that the agent is not himself 
liable as one of the contracting parties, 
the principal can sue on it only if his 
name appears in the memorandum of the 
contract or his identity from the descrip- 
tion of him therein appearing cannot 
fairly be disputed. Lovesy v. Palmer 
[1916] 2 Ch. 233. 


Criminal law — illicit intercourse — 
corroboratory evidence. The. required 
corroboration of the prosecutrix in a 
prosecution for unlawful carnal inter- 
course with a girl under sixteen is not 
supplied by evidence that on a subsequent 
occasion intercourse took place between 
the prosecutrix and defendant. Rex v. 
Farrell, 29 D. L. R. 671, 36 Ont. L. R. 
372. 


Criminal law — receiving stolen 
goods. One who negotiates for the sale 
of goods which he knows to have been 
stolen cannot be convicted of receiving 
the goods knowing them to have been 
stolen unless it is also proved that he has 
been in possession or control of the 
goods. Rex v. Watson [1916] 2 K. B. 
385, 85 L. J. K. B. N. S. 1142. 


Landlord and tenant — covenant for 
quiet enjoyment — landlord's liability 
for nuisance by another tenant within 
his power to abate. A lessor is not lia- 
ble in damages to his lessee under a cove- 
nant for quiet enjoyment for a nuisance 
caused by another of his lessees because 
he knows that the latter is causing the 
nuisance and does not himself take any 
steps to prevent what is being done. 
There must be active participation on his 
part to make him responsible for the 
nuisance. A common lessor cannot be 
called upon by one of his tenants to use 
for the benefit of that tenant 4ll the 
powers he may have under agreements 
with other persons. Malzy v. Eichholz 
[1916] 2 K. B. 308, 85 L. J. K. B. N.S. 
1132. 


Municipal corporations — erection of 
public convenience upon and under 
highway — injurious affection of abut- 
ting property — liability to make com- 
pensation. The appellate division of 
the supreme court of Ontario in Re J. 
F. Brown Co. 29 D. L. R. 618, 36 
Ont. L. R. 189, has affirmed, by an 
equally divided court, an award of 
compensation to the owners of a de- 
partment store in respect of the erec- 
tion and maintenance by the municipality 
of a public lavatory upon and under a 
city street adjoining the store, although 
no land of the claimant was taken and the 
highway was not obstructed, the effect of 
the location of the lavatory in that vicin- 
ity being to render the claimant’s prop- 
erty less desirable for department store 
purposes. 





I deem nothing human alien to me.—Terence 


The Law's Fault. Geordie had a 
small dog, and was summonsed for keep- 
ing a dog without a license. He pleaded 
it was only a pup. “How old do you say 
he is?” asked the magistrate’s clerk. 
“Aa divvent knaa exactly,” replied 
Geordie. “But he’s onny a pup.” Ex- 
pert evidence, however, proved it to be a 
dog, and Geordie was duly fined. As 
Geordie was leaving the court, he turned 
to his wife and remarked: “Hang me if 
Aa can understand it. Aa said the seym 
thing last year, and the year before, and 
they let me off. Noo they fine me. Aa 
suppose somebody’s been messin’ aboot 
with the law!’ — Newcastle (Eng.) 
Chronicle. 


A Practical Joke. McKinley always 
made careful preparation for his 
speeches, and when he arose to speak 
the audience knew that he had “some- 
thing to say.” There was one amusing 
exception, however, when the reverse 
was true. 

Charles F. Manderson, afterward a 
Senator from Nebraska and President 
pro tempore of the Senate, was in early 
life a resident of Canton. He was a 
fluent speaker and prominent in poli- 
tics. On one occasion he and Major 
McKinley were advertised to speak from 
the same platform. It was Manderson’s 
custom to go quite unprepared, depend- 
ing upon the inspiration of the occa- 
sion to start him off on some of his 
stored-up eloquence. He had an ex- 
cellent memory, and experienced no 
difficulties in extemporaneous speaking. 
On the way to the meeting, Manderson 
remarked, casually, “By the way, Major, 
I’m not prepared for this affair. In 


fact, I scarcely know what are the 
issues. Would you mind telling me 
what you are going to talk about?” The 
Major obligingly took out his carefully 
prepared address, and read it, comment- 
ing upon the various points. He had 
also prepared some statistics and other 
documentary proofs of his position. 
After going over the subject pretty 
thoroughly, Manderson said, “Major, 
you've got this in pretty good shape, and 
I’m only going to speak offhand. Don’t 
you think you'd better let me be the ‘cur- 
tain-raiser’ and lead off?” McKinley, 
of course, consented. 

Manderson was introduced first, and 
after a few preliminary remarks started 
off on a speech which McKinley, to his 
astonishment, recognized as his own. As 
point after point was made and ap- 
plauded by the audience, he fairly gasped 
as he began to realize that there would 
be nothing left for him except his statis- 
tics. The climax was reached when 
General Manderson, having captivated 
his listeners, concluded by saying: “And 
now, gentlemen, in proof of all I have 
told you, we have taken pains to collect 
some interesting figures and other docu- 
mentary evidence, and (turning to Mc- 
Kinley) if my distinguished colleague 
will kindly hand me the papers which he 
has in his pocket, I will read them to 
you.” 

McKinley ever after kept his speeches 
to himself until they were delivered — 
From “The Life of William McKinley,” 
by Charles S. Olcott. 


Rural Justice in Russia. 
newspaper, “Ufimsky Kraj,’ 
509 


A Russian 
relates the 
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following incident of village life in Rus- 
sia: 

At the session of the township court a 
lawyer appeared in place of the accused. 

“What are you doing here, sir?” asked 
the justice. 

“T represent the peasant, Vasil Anton- 
off.” 

“Oh, is that so?” 

Addressing the clerk, one of the jus- 
tices asked: 

“Ivan Ivanovich, would it not be well, 
as an example, to give him the flogging 
due Vasil, for his temerity?” 

“Assuredly,” assented the scribe, “it 
would be consonant with the law.” 

Turning to his associate, the justice 
asked : 

“How many lashes? Think ten would 
suffice ?” 

“Eh, that is not enough. Twice ten. 
Besides it will not be Vasil who will be 
flogged.” 

“Very well. 
to twenty stripes 

“But permit me to observe,” protested 
the lawyer, “that I have not had any op- 
portunity to be heard in behalf of my 
client. It is now my turn to argue—” 

But he was not permitted to proceed 
any farther. 

“Argue? argue about what? Did you 
not receive money from Vasil?” 

“T did.” 

“And did you not agree to appear in 
his place here in court ?” 

“Ves.” 

“Well, what more is to be said? Anisi- 
wicz, bring the scourge.” 

Before the lawyer could recover from 
his surprise he was stretched upon the 
floor and the sentence was executed.— 
National Corporation Report. 


Clerk, write, ‘Sentenced 


P ” 


The Deadly Tree. Once a man went 
raging into the office of an electric light 
company, and declared that one of the 
company’s wires had killed a pet tree on 
his premises. 

“That tree,” said he, “has been stand- 
ing there for twenty years, and we re- 
garded it as one of the family. My 
children played under it when they were 
babies, and it is associated with some of 
the pleasantest memories of my life. 
When it began to die we all mourned, 
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and we could not imagine what ailed it 
until yesterday, when I noticed that a 
wire was lying right across a branch. 
My tree has been killed, and I feel as if 
murder had been done in my house.” 

Considerably moved, the agent of the 
company went to view the scene of 
the tragedy. When he came to trace the 
wire, he discovered one end nailed to the 
roof of an old barn and the other twisted 
around a discarded pole. It had been cut 
off for at least two years and forgotten. 

The agent made the following report: 

“Tree alive, wire dead. Wire evident- 
ly killed by tree. Bill enclosed.”—New 
York Times. 


Took the Dare. When thieves en- 
tered his henroost recently and stole all 
but four of his fine flock, Edward Mc- 
Avoy, a retired sergeant of the United 
States Marine Corps, who operates a 
chicken farm near Flemington, N. J., 
posted a bill on his front gate, defying 
the thief to come back sometime and get 
the four he had “inadvertently over- 
looked.” 

A few nights later the thief, or thieves, 
carried off the quartette of hens that had 
been left behind on the initial excursion. 


No Law Against Being Idle. A pris- 
oner was brought before the judge of the 
police court of one of our large cities re- 
cently to answer “idle and disorderly” 
charges made against him by two police- 
men. They told the court that they had 
seen the defendant spending his time for 
six months in idleness in the streets and 
some of it in barrooms. The judge inter- 
rupted the proceedings, saying: “Now 
this is a conjunctive offense, ‘idle’ and 
‘disorderly.’ I know of no law against 
a man being idle all he wants to. I know 
of no law against a man spending all his 
time in a saloon if he wants to. You 
have no evidence at all of his being dis- 
orderly. Therefore I must find him not 
guilty, and order him to be released.” 

The defendant told the court that he 
was able to get work—if he wanted to. 


His Application of the Rule. A well- 
known Arizona jurist, now deceased, was 





Quaint and Curious 


a hater of shams. A pretentious col- 
league was one day vaunting his charac- 
ter. “I make it a rule,” said the boaster, 
“never to know a friend from an enemy. 
When I am on the bench I will decide a 
case in favor of an enemy and against a 
friend, just as soon as I would decide it 
the other way.” “That is my rule ex- 
actly,” said his auditor. “But when my 
enemy swears one way and my friend 
another, I always believe my friend.” 


A Strong Indictment. A copy of a 
proclamation of Sir Thomas Fitch, gov- 
ernor of His Majesty’s Colony of Con- 
necticut in 1765, calling for a day of fast- 
ing and prayer, was hanging upon the 
wall of the California law office of one 
of the governor’s descendants, when a 
long-whiskered miner, who was awaiting 
the completion by the lawyer of a con- 
tract for a sale of a mining prospect, pro- 
ceeded to read from the proclamation as 
follows: “Considering it hath pleased 
Almighty God to testify his Righteous 
Displeasure against a sinful and unthank- 
ful people: That carelessness and indif- 
ferency about the important concerns of 
Religion: That profaneness, uncharita- 
bleness, uncleanness, disregard of the 
Lord’s Day and the special duties of it, 
and other vices and immoralities visible 
among us—” 

The old miner paused, stroked his 
beard, and said: “Well, them old Yan- 
kees was a mighty bad lot, for sure.” 


Growth of the Trust Company. The 
trust company is essentially an American 
institution. It had its beginning in this 
country, and its development has no par- 
allel in all financial history. A hundred 
years ago it was supposed that corpora- 
tions could not be trustees, because a 
body so artificially formed would be with- 
out a conscience. An idea of how recent 
was the entrance into American financial 
affairs of the trust company may be 
gained by the fact that they are not no- 
ticed in such books of general reference 
as the 1883 edition of Appleton’s Ency- 
clopedia or the ninth edition of the En- 
cyclopedia Britannica, the first articles 
concerning them being found in Apple- 
ton’s Annual for 1885. 

The American trust company of to-day 
may be characterized as the incorporated 


511 


trustee with banking functions. It is a 
bank, but with the distinction from na- 
tional banks that it does not issue bank 
notes, though its power is much broader 
than that of state and national banks. It 
may act as the fiscal or transfer agent of 
any state, municipality, or body politic or 
corporation, and in such capacity may re- 
ceive and disburse money. It may trans- 
fer, register, and countersign certificates 
of stock, bonds, and other evidences of 
indebtedness, and may act as attorney in 
fact or agent of any person or corpora- 
tion engaged in any lawful purpose. It 
may discount and negotiate promissory 
notes, drafts, bills of exchange, buy and 
sell coin and bullion, lend money on real 
or personal securities, and receive depos- 
its of moneys and securities on such 
terms as it may legally prescribe. It may 
act as trustee under any mortgage or 
bond issued by any municipality or cor- 
poration, and it may accept trusts from 
and execute trusts for married women in 
respect to their separate property, and be 
their agent in matters relating to such 
property. It may act under the order or 
appointment of any court of competent 
jurisdiction as guardian, or trustee of the 
estate of a lunatic, idiot, person of un- 
sound mind or habitual drunkard, or re- 
ceiver of the property of any person in 
insolvency or bankruptcy, or be ap- 
pointed as executor of or trustee under 
the last will and testament of any de- 
ceased person.—“The Uses of the Trust 
Company,” William Clayton, in National 
Magazine for September. 


Soldiers’ Letters as Wills. By a de- 
cision just rendered, the Reichsgericht, 
the highest tribunal of the German Em- 
pire, holds that letters of soldiers killed 
in the field must be considered legal wills, 
if they contain wishes or stipulations in 
regard to the distribution of the property 
of the writer in case of his death. The 
letters do not even have to be signed 
with the full names of the slain soldiers, 
the first name being sufficient. 

The decision is of the highest impor- 
tance, because, since the beginning of the 
war, thousands of men of wealth have 
been killed and left no other wills than 
the letters they wrote to their families 
and friends at home. 





New Books and 


Periodicals 


On bokes for to rede I me delyte 
And to hem yive I feyth and tul cre<'ence.—Chaucer. 


“New York Estates and Surrogates.” By 
Frank Hubbard Twyeffort (The Lawyers Co- 
operative Publishing Company, Rochester, 
N. Y.) $10. 

This volume comprehensively treats, in the 
light of the New -York statutes and decisions, 
that branch of the law designated as Surro- 
gates’ Practice. It includes the practice in 
courts other than Surrogates’, and, particu- 
larly, its substantive and general aspects. 

The radical revision of that portion of the 
Code of Civil Procedure known as the “Surro- 
gates Code” has made a new treatment of the 
subject, and this has been based upon the de- 
cisions made by the courts concerning it in 
the past two years or more. 

The work commences at the logical point of 
the death of the testator or intestate, and pro- 
ceeds until the estate of the decedent is dis- 
tributed or his children are of age. 

The volume contains forms, court rules, 
table of cases, and a copious index. The 
forms are separately indexed, and cyclopedic 
analyses are placed at the beginning of the 
text and forms, and the tables to statutes and 
sections of the Code. 

The statements in the text are clear and 
concise and are substantiated by numerous 
citations. 

Mr. Twyeffort, through the experience 
gained in his years of specialization in estate 
work, is very well fitted to write this com- 
prehensive treatise. He has devoted a great 
deal of time to collecting material of value, 
analyzing each section of the new Code, and 
working this material into the text. He has, 
by analyzing the Code sections, brought out 
and made clear their meaning at a glance. 
The treatment is from such a view point as 
to direct the practitioner to the answers to 
the practical questions which are presented to 
him for solution. The volume is well cal- 
culated to meet all practical demands. 


Lawyers Reports Annotated, 1916D. (Law- 


yers Co-operative Publishing Company, Ro- 
chester, N. Y.). 


This volume is unform in size with its 
predecessors, containing thirteen hundred 
pages of body matter. 

The plan of developing exhaustively the law 
on the important current questions is well il- 
lustrated by the fact that about seventy pages 
of solid annotation are devoted to the scope, 
validity, and effect of laws, similar to the Tor- 
rens Law, for the registry of real estate titles. 
Among other notes of more than ordinary 
interest, attention is called to those on the 
“Right to Mandamus to Compel Issuance of 
Municipal Warrants,” the “Cancelation of 
Deeds for Inadequacy of Consideration,” and 
“Tllusory Appointments under Non-exclusive 
Powers.” 

Under the demand for simplifying procedure 
and facilitating litigation, the question of 
amendment of pleadings to conform to proof 
has become one of more than ordinary in- 
terest, and therefore the note on “Amendment 
of Pleadings on Appeal” is very timely. These 
are merely samples of the one hundred and 
three notes which the volume contains. 


“The Law of Public Schools.” By Harvey 
Cortlandt Voorhees (Little, Brown & Com- 
pany, Boston) $5 net. 

This is a new work by the author of the 
treatise on “The Law of Arrest in Civil and 
Criminal Actions.” The book is not local in 
its scope, but cites authorities from various 
states. Its various chapters discuss such sub- 
jects as School Districts, School Property, Of- 
ficers, Teachers, Pupils, Rules and Regulations, 
Books and Studies, School Funds and Taxes. 
The concluding chapter contains synopses of 
the school laws as prescribed by the principal 
statutes of the different states. 

This work should be welcomed by the nu- 
merous school officials of the country, who are 
often called upon to determine many of the 
questions discussed therein, such as the legality 
of the expulsion or suspension of pupils, the 
employment or dismissal of teachers, and to 
make contracts relating to school affairs and 
property. 
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The lawyer will also find this to be a help- 
ful book for reference and as a guide to the 
authorities. 

“Table of New York Cases 1794-1912.” 
(Published jointly by Baker Voorhis & Com- 
pany and Lawyers Co-Operative Publishing 
Company). Sold only with Abbott’s Digest. 

This Table of Cases, comprised in a volume 
of 2198 pages, affords a ready means of finding 
the desired authorities on any question in- 
volved in any New York case. It shows every 
place in Abbott’s Digest where the case can 
be found, and points out where annotations in 
the Lawyers Reports Annotated have reviewed 
that particular decision in the light of other 
authorities, whether in New York or else- 
where. In this way the table makes each 
particular case a key to the store of similar 
New York decisions found in the Digest, and 
also to the larger range of authorities with 
which this case has been compared and re- 
viewed in L.R.A. annotations. 

“Magna Carta and Other Addresses.” By 
William D. Guthrie, L.L.D. (Columbia Uni- 
versity Press, New York) $1.50 net. 

These notable addresses, delivered on vari- 
ous occasions by a recognized leader of the 
New York Bar, include “Magna Carta,” “The 
Mayflower Compact,” “Constitutional Moral- 
ity,” “The Eleventh Amendment,” “Criticism 
of the Courts,” “Graduated or Progressive 
Taxation, “Nominating Conventions,” “The 
Duty of Citizenship,” etc. 

In this volume the author has put into per- 
manent form some of the results of many 
years’ study of our legal, social, economic, and 


political problems. He treats in a virile man- 
ner a wide range of interesting topics, many 
of them especially timely, such as party gov- 
ernment, direct primaries,.nominating conven- 


tions, the tariff, workmen’s compensation, 
labor unions, income and inheritance taxes, 
constitutional amendments, legislative excesses 
and the power of the judiciary to annul un- 
constitutional laws. 

With his long dual experience as a consti- 
tutional lawyer and a teacher of the Consti- 
tution, the author is at once illuminating and 
profound in his discussion of the great consti- 
tutional decisions of our highest courts. The 
book will be found valuable not only by the 
student of government, but by the general 
reader who is interested in present-day prob- 
lems of American life. 


“Talks on Talking.” By Grenville Kleiser 
(Funk & Wagnalls Company, 354 Fourth Ave., 
New York) 75 cents net; by mail, 83 cents. 

The book is intended not only for the gen- 
eral public interested in these matters, but for 
professional speakers, preachers, and others. 

Mr. Kleiser believes that the increasingly 
large number of persons who are obliged to 
talk as a consequence of social, business, or 
public activities will give this volume a place 
of its own among current publications. Cor- 
rect speech he regards as of great importance 
to people of the several classes to whom he 
appeals. While he does not lay down arbi- 
trary rules to govern talking, he does insist 
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that good conversation must be attended by 
naturalness, spontaneity, and sincerity. He 
believes his suggestions will contribute to a 
general elevation and improvement of the 
daily speech of all who read this book. 

There are in all nineteen chapter-titles. In 
these he deals with the art itself and the vari- 
ous types of talkers, the phrases they use, the 
value of an attractive voice, the avoidance of 
mannerisms, speaking in public, and general 
conversation. 

The work is attractively written and crowd- 
ed with valuable suggestions. 


The Public Utilities Reports, Annotated, 
1916D. (Published by the Lawyers Co-opera- 
tive Publishing Company, Rochester, New 
York.) 

This is the fourth of the six volumes to be 
published during the current year, containing 
decisions of the Public Service Commissions 
and of State.and Federal Courts passing upon 
the regulation of public utilities. The volume 
contains over 1200 pages, including a copious 
and carefully prepared index. 

The volume contains cases passing upon the 
regulation of the following utilities: Auto- 
mobiles operated as common carriers; Elec- 
tric Utilities; Ferries; Gas Utilities; Interur- 
ban Railways; Irrigation; Municipal-owned 
Utilities; Mutual Telephones; Natural Gas 
Utilities; Railroads; Sewer Utilities; Street 
Railways; Telephones; Water Utilities; and 
Public Wharves. 

The principal subjects passed upon by the 
decisions in the present volume are Methods 
of Accounting; Appeal and Review of Orders 
of the Commissions; Apportionment of Ex- 
penses, Earnings, and Investment between Dif- 
ferent Departments of a Utility, and Between 
Two or More Corporations in the Case of a 
Joint Enterprise; Grounds for Issuing and Can- 
celing Certificates of Convenience and Neces- 
sity; the Powers and Duties of Public Service 
Commissions; the Consolidation, Merger, and 
Sale of Properties and Franchises of Public 
Utilities ; Methods of Computing and Providing 
for Depreciation of the Properties of Public 
Utilities ; Discrimination in Rates and Service; 
Franchises ; Intercorporate Relations ; Monopo- 
ly and the Admission of Competition in Occu- 
pied Territory; Municipal-owned Utilities; 
Payment for Service, Including Advance Pay- 
ment, Security for Payment; Discount for 
Prompt Payment, Penalties for Delinquent 
Payment, and Place of Payment; What Con- 
stitutes a “Public Utility,” and What Consti- 
tutes a “Public Service;” Rates; Reparation 
for Excess Charges, Computation of Return 
upon the Investment in Public Service and the 
Reasonableness of the Amount; the Issuance 
and Sale of Stock and Bonds by Public Serv- 
ice Corporations ; the Question of the Amount 
and Character of Service, Including Extension 
of Service; Discontinuance of Service, Physi- 
cal Connection of Telephones, Meters, and 
Service Connections; and the Valuation of the 
Properties of Public Utilities. 

The decisions present interesting discussions 
on hundreds of live questions, and are ac- 
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companied with carefully prepared headnotes, 
showing at a glance the exact problem the 
Commission or Court had to decide, together 
with the holding. 


Richey’s Federal Employers’ Liability, 
Safety Appliance, and Hours of Service Act, 
second ed., 1 vol. $6.50 
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Black, Rescission of Contracts, 2 vols. $15. 

Jones on Telegraph & Telephone Com- 
panies, second ed. 1 vol. $7.50. 

Thompson on Drafting, Execution, Pro- 
bate, and Contest of Wills, 1 vol. $7.50. 

Clarke on California Corporations. By 
Fabius M. Clarke, 1 vol. $7.50. 


Recent Articles of Interest to Lawyers. 


Animals. 

“Liability for Injuries Caused by Runaway 
Horses.”—83 Central Law Journal, 183. 
Appeal and Error. 

“Appellate Jurisdiction of United States Su- 
preme Court in Bankruptcy Cases.”—20 Law 
Notes, 105. 

Attorneys. 

“Lawyers’ Fees omen Considered.” — 
50 American Law Review, 554. 

ae in Legal Ethics.”—20 Law Notes, 


Automobiles. 

“Automobile-Human Beings Versus Dogs 
in Determining Care of Chauffeur.”—49 Chi- 
cago Legal News, 63. 

Bacon. 

“Bacon’s Lost Rules and Decisions.”—50 
American Law Review, 536. 

Bankruptcy. 

“Effect of Bankruptcy Act as Suspending 
State Laws.”—49 Chicago Legal News, 62. 
Banks. 

“Modern Banking and Trust Company Meth- 
ods.”—33 Banking Law Journal, 695. 

“The Law of Banking.”—33 Banking Law 
Journal, 689. 

Bridges. 

“Private Turnpikes and 
American Law Review, 527. 
Civil Law. 

“Bacon’s Lost Rules and Decisions.”—50 
American Law Review, 536. 

Commerce. 

“Police Power as Regards Adulterated or 
Misbranded Food Shipped in Interstate Com- 
merce.”—83 Central Law Journal, 181. 
Commissions. 

“Preventing Legislation and Litigation.” 
(Government by Commissions.) 83 Central 
Law Journal, 110. 

Constitutional Law. 

“Inalienable Rights of Property: A Study 
of Contract Obligations and Other Vested 
Rights."—4 California Law Review, 478. 

“Private Rights and Administrative Dis- 
cretion.”—-83 Central Law Journal, 165. 

“The English Constitution.”—50 American 
Law Review, 568. 

“The Preservation of the Federal Consti- 
tution.”—23 Case and Comment, 
Corporations. 

“Limitations on the Doctrine of Corporate 
Entity in California.”—4 California Law Re- 
view, 465. 


Bridges.” —50 


Courts. 

“A New Era of Judicial 
Case and Comment, 388. 
Criminal Law. 

“Causes of Delay in Criminal Cases.”—7 
— of Criminal Law and Criminology, 


Relations.” —23 


“Grading Intelligence by Years and by 
Points."—/ Journal of Criminal Law and 
Criminology, 341. 

“Mental Examination of Police and Court 
Cases."—7 Journal of Criminal Law and 
Criminology, 366. 

“Sterilization of Criminals (Report of Com- 
mittee ‘F’ of the Institute.)”—7 Journal of 
Criminal Law and Criminology, 373. 

“The Mental Examination of Reformatory 
Prisoners.”—7 Journal of Criminal Law and 
Criminology, 393 
Democracy. 

“Democracy: Its Duty, Its Opportunity.”— 
23 Case and Comment, 400. 

Elections. 

“Primary Elections as an Instrument of 

Popular Government.”—23 Case and Comment, 


“Proportional Representation.”—5 National 
Municipal Review, 369. 

“Re-Enfranchising Absent 
Case and Comment, 358 
Fiction. 

“The Fraudulent Release.”—23 Case and 
Comment, 403. 

Initiative and Referendum. 

“Limitations on the Use of the Initiative 
and Referendum.”—23 Case and Comment, 353. 
Initiative, Referendum, and Recall. 

“Recall of Judges and Judicial Independ- 
ence.”—50 American Law Review, 

“Some Recent Uses of the Recall.”—5 Na- 
tional Municipal Review, 380. 

Insurance. 

“Municipal Fire Insurance in Great Britain 
and the United States.”"—5 National Munici- 
pal Review, 430. 

International Law. 

“The Outlook for International Law.”—83 
Central Law Journal, 222. 

Intoxicating Liquors. 

“The Liquor Question and Municipal Re- 
form.”—5 National Municipal Review, 411. 
Jails and Prisons. 

“Jails, Lockups, and Police Stations (Report 
of the Committee of the American Prison 


Voters.”— 





New Books and Periodicals 


Association.)”—7 Journal of Criminal Law 
and Sen OennY, 379. 
Juvenile Courts. 

“Where Women Rule.”—23 Case and Com- 


“The Lawyer Friends of Charles Lamb.”— 
50 American Law Review, 506 

xims. 

“Bacon’s Lost Rules and Decisions.”—50 
American Law Review, 536 
Mines. 

“The Extralateral Right—Shall It Be Abol- 
ished.”"—4 California Law Review, 437. 
Mortgages. 

“The Fraudulent Release.”—23 Case and 
Comment, 403. 

Municipal Corporations. 

“American Municipal Progress.”—5 Nation- 
al Municipal Review, 437. 

“Recent City Plan Reports.”—5 National 
Municipal Review, 388. 

“Recent Progress i in Municipal Budgets and 
Accounts.”—5 National Municipal Review, 403. 
“Some Further Facts About Mayor Mitchel’s 
Administration."—-5 National Municipal Re- 

view, 427. 

“The City Manager.”—23 Case and Com- 
ment, 365. 

“Tuberose Obstacles to Reform in New 
York City.”—5 National Municipal Review, 
419, 

Partners. 

“Effect of Successive Sales of All Partners’ 
Interests Upon Rights of Creditors of the 
Firm.”—83 Central Law Journal, 201. 


515 


Practice and Procedure. 

“Preventing Legislation and Litigation.” 
(Effect of Uniform Law of Practice and Pro- 
cedure.)—83 Central Law Journal, 110. 
Railroads. 

“Federal v. State Regulation of Railroads.” 
—23 Case and Comment, 372. 

“Regulating Railroads Through Federal In- 
corporation.”—23 Case and Comment, 378. 
Social Surveys. 

“Progress of the Civic and Social Survey 
Idea.”—5 National Municipal Review, 395. 
Taxes. 

“Is a Gift of Money Taxable as Income.” 
—2 Virginia Law Register, 443. 

Time. 

“Law and the Time of Day.”—20 Law 
Notes, 109. 

Tradename. 

“Protecting the Name of Imaginary Char- 
acters.”—49 Chicago Legal News, 64. 

Trusts. 

“On the Duties of New Trustees.”—38 
Australian Law Times, 14. 
Turnpikes. 

“Private Turnpikes and 
American Law Review, 527 
Wills. 

“Land and Soldiers’ Wills (Right of Soldier 
to Dispose of Realty by Informal Will.)”— 
141 Law Times, 229. 

“Some Suggested Changes in the Law of 


Bridges.”—50 


= in Virginia.”—2 Virginia Law Register, 


LLL LLAMA LLAMA AMAA AAA AMAA AAA AA AAA AAA AMAA AAA AAA AAA AAA h hdd bbb dddldy 


Municipal Development 


In the evolving cycles of the years, the cities are coming again into their 
own. Far back in the ages, when the concept of nationality was undreamed 
of, men were building great and splendid cities wherein they might abide for 
their defense and their delight. We know of Nineveh and Babylon, of Tyre 
and Sidon, but only vaguely do we conceive of the countries in which they 
were. The glory that was Greece found its most poignant expression, not 
in the Vale of Tempe, but on the heights of the Acropolis; and the grandeur 
that was Rome was epitomized in the phrase, redolent of civic pride, “Civis 
Romanus sum”—that most concise formula of civil rights known to history. 
And when that glory and the grandeur had departed, we find Florence and 
Verona, Venice and Genoa, continuing the great civic tradition. Then came, 
in some important parts of the world, a change. Governmental systems 
revolving around a landed aristocracy, with small participation in govern- 
ment on the part of the masses,—systems such as gave character to England 
and glorified Virginia in ante bellum days, however effective as breeders 
of great men, were yet species of beneficent oligarchies. They were not 
favorable to the highest municipal development; and hence for a long time 
the primacy of the city, under such systems, received a check. But with 
the advance and more extensive infusion of democracy, ever favorable to city 
development, the pendulum swung back, and the cities are again the centers 
of light and learning, of arts and letters, of the glory no less than of the stress 
of life full to overflowing.—Robert B. Tunstall. 
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A Record of Bench and Bar 


Elihu Root 


An Appreciative Review of His Public Career 


BY LAWRENCE B. EVANS 
Of the Boston Bar 


HE publication, un- 

der the editorship 

of Robert Bacon and 

James Brown Scott, 

of the first of a 

series of volumes to 

be devoted to the 

addresses and state pa- 

pers of Elihu Root, di- 

rects attention to a 

career of unique dis- 

tinction, and one which, 

it is to be hoped, is yet far from ended. 
The fame of a lawyer, even the most 
eminent, is confined to a narrow circle 
during his life and does not long sur- 
vive his death. It is therefore no dispar- 
agement to Mr. Root to say that when he 
entered President McKinley’s cabinet in 
1899 he was known to very few of his 
countrymen. But ten years later, when 
he retired from the State Department, he 
was universally recognized as the strong- 
est intellect in American public life. Col. 
Roosevelt’s panegyric had perhaps some- 


thing of its distinguished author’s tem- 
peramental exaggeration in it, and yet 
even the most judicially minded might 
hesitate to dissent. 

Mr. Root’s life prior to his appoint- 
ment as Secretary of War did not differ 
radically from that of any busy profes- 
sional man. He was born at Clinton, 
New York, February 15, 1845, the son 
of Professor Oren Root, and passed his 
boyhood and youth in the not over-stimu- 
lating atmosphere of a small college. 
Graduating from Hamilton College in 
1864, he passed to the study of the law, 
and in 1867 he was admitted to the New 
York bar. His success was more rapid 
than that which usually befalls the young 
practitioner, and he won such a place for 
himself that in 1883 President Arthur ap- 
pointed him United States District Attor- 
ney. In 1885 he resigned that post and 
held no other public office until he was 
elected a delegate-at-large to the New 
York Constitutional Convention of 1894, 
in which body he served as chairman of 
the Judiciary Committee. 
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The public career which causes Mr. 
Root to be ranked as one of the most 
eminent statesmen of his generation may 
be dated from August 1, 1899, when he 
became Secretary of War. The disor- 
ganized condition of the War Depart- 
ment, which had broken down completely 
under the comparatively slight strain of 
a conflict with a weak and impoverished 
nation, called for the guidance of a 
strong hand, and the problems which 
devolved upon the Department in conse- 
quence of the war with Spain offered op- 
portunity for statesmanship of the most 
constructive kind. To one possessed of 
Mr. Root’s intellectual gifts the field 
must have been peculiarly inviting. He 
was enabled to join that small group of 
the world’s leaders who have had the 
rare opportunity of working out new 
problems without being hampered by the 
precedents set by their predecessors. 
Such an opportunity was that which came 
to John Marshall. When he became 
Chief Justice in 1801, only a half dozen 
decisions construing the words of the 
Constitution had been made. That in- 


strument of government now means 
largely what Marshall made it mean, and 


obviously his great achievement would 
‘have been impossible had he come into 
office a generation later. A similar op- 
portunity was open to his great contem- 
porary, Lord Stowell, when he became 
the head of the High Court of Admiralty 
of Great Britain. To be sure there had 
been scores of decisions in prize courts 
before his day, but there was no consis- 
tent body of prize law. Throughout the 
great struggle with Napoleon, confronted 
by almost every conceivable legal situa- 
tion that could arise in maritime war- 
fare, Lord Stowell, from his seat in Lon- 
don, laid down the rules which with but 
few exceptions came to constitute the 
prize law of all the maritime powers. And 
not the least of the tributes to his genius 
is the fact that in the great conflict now 
raging, which is reproducing so closely 
the problems of maritime law which 
arose in the Napoleonic wars, the prin- 
ciples developed by Lord Stowell have 
with but few exceptions been steadily 
followed. 

When Mr. Root became Secretary of 
War he found pending for solution two 
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questions unlike any with which the 
United States had ever had to deal, and 
as they arose in territory then in military 
occupation they came under his jurisdic- 
tion. One was the question as to what 
should be the relation of the United 
States to a weak country which it had 
made independent, but which still needed 
a helping hand, and whose interests were 
inseparably associated with those of the 
United States. The other was the ques- 
tion as to what provision should be made 
for the government of a group of islands 
inhabited by people of an alien civiliza- 
tion, and rendered by climatic conditions 
so unfit for colonization by a white popu- 
lation that it could never hold any more 
intimate relation to the United States 
than that of a dependency. The answer 
to the first question was found in the 
Platt Amendment, which is incorporated 
in the constitution of Cuba. The answer 
to the second, at least so far as the im- 
mediate necessities of the case were con- 
cerned, was found in the President’s 
General Orders for the Government of 
the Philippines. Both the Platt Amend- 
ment and the General Orders were the 
work of Mr. Root. In addition to these 
two great measures, Mr. Root’s tenure of 
the office of Secretary of War wa. 
marked by the creation of the General 
Staff of the Army and by the establish- 
ment in Washington of the Army War 
College,—both of which greatly increased 
the efficiency of the military forces of 
the country. 

Mr. Root retired from the War De- 
partment February 1, 1904. The next 
year, upon the death of John Hay, he 
was appointed Secretary of State, and 
held that post from July 1, 1905, to Jan- 
uary 29, 1909. It was in this interval 
that the Japanese school question in Cali- 
fornia arose and threatened to produce 
serious friction between the United 
States and Japan. The North Atlantic 
Fisheries question, which had troubled 
the United States and England for al- 
most a century, again became acute. Mr. 
Root arranged for its submission to ar- 
bitration, and after his retirement from 
the State Department he appeared as 
counsel before the Court of Arbitration 
to argue the case which as Secretary he _ 
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had prepared and submitted. It was also 
while he was Secretary of State that the 
Second Hague Conference was held, and 
it fell to him to prepare the instructions 
to the American delegates which had so 
much to do with the shaping of the work 
of the Conference. 

By far the most important achievement 
of Mr. Root while he was Secretary of 
State was the change which he brought 
about in the attitude of the Latin-Ameri- 
can republics toward the United States. 
Much as he had accomplished in the 
great constructive measures which he 
had devised and the policies which he 
had originated, he undertook a more dif- 
ficult, because a more intangible, task 
when he set out to allay the suspicions 
felt by the Latin-American as to the 
aims and purposes of the United States, 
and to convince them of the sincerity of 
our interest in their welfare. In such an 
undertaking, army orders and legislative 
enactments could be of no help. If suc- 
cess was to be achieved it could be only 
by a sympathetic approach to a pecul- 
iarly sensitive people in such a way as to 
enlist their confidence and appeal to their 
imagination. Mr. Root’s official visit to 
South America—a visit made in an 
American war vessel in order to empha- 
size its official character—was the most 
important event in the relations between 
the United States and our Latin neigh- 
bors since the enunciation of the Monroe 
Doctrine. The success of his mission 
showed that his rank as a diplomat must 
be as high as that which he had won as 
lawyer, administrator, and statesman. 

A few weeks after his retirement from 
the State Department, Mr. Root became 
a United States Senator from New York, 
where he served until 1915. Immediately 
after the expiration of his term he served 
his native state a second time as dele- 
gate to its Constitutional Convention and 
was chosen president of that body. To 
describe at length the measures with 
which he was closely associated in the 
Senate and his share in formulating 
the constitution which was submitted to 
the people of New York would exceed 
the bounds of available space. So also it 
is impossible to record the numerous un- 
official positions in which he has rendered 
important public service, but his great 
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interest in the cause of international 
peace makes it necessary to say that he 
is the first and only president of the 
American Society of International Law, 
that he is also the president of the Car- 
negie Endowment for International 
Peace. That he has been a member since 
1910 of the Permanent Court of Arbi- 
tration at The Hague and that in 1913 
he was awarded the Nobel Peace. Prize. 

In the course of this singularly fruit- 
ful public career, it has fallen to Mr. 
Root to prepare many important state 
papers and to expound and defend his 
views of questions of public interest in 
many forms. Until these papers were 
collected, one could have but an inade- 
quate conception of their richness and 
variety and high literary quality. The 
task undertaken and so well discharged 
by Mr. Bacon and Mr. Scott, both of 
whom have been closely associated with 
Mr. Root in many ways, results in sup- 
plying a new measure for estimating his 
public services and the place which he is 
destined to hold in American history. 

The first volume of the series is de- 
voted to Mr. Root’s addresses upon inter- 
national subjects. Among them are the 
annual addresses, ten in number, which 
he has delivered as president of the: 
American Society of International Law; 
speeches in the Senate on the Panama 
Canal tolls, the ship purchase bill, and 
the abrogation of the treaty with Russia; 
occasional addresses on the ethics of the 
Panama Question, The Hague Peace 
Conference, and the importance of judi- 
cial settlement of international disputes. 
An address of unique interest was that 
prepared in acceptance of the Nobel 
Peace Prize, the delivery of which was 
prevented by the outbreak of the war. 

It is impossible in a short sketch to do 
justice to the philosophic judgment, the 
profound insight, the high ethical tone, 
and the literary grace which characterize 
all of Mr. Root’s utterances upon inter- 
national subjects. Certain of these qual- 
ities can best be indicated by concrete ex- 
amples. 

One of the first questions with which 
Mr. Root had to deal after he became 
Secretary of State was the controversy 
as to the rights of Japanese children in 
the schools of California. In dealing 
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with it, Mr. Root fully appreciated that 
the immediate settlement of an interna- 
tional controversy is less important than 
the permanent effect which the settlement 
may have upon the future relations of 
the two parties to the controversy. After 
indicating that the first treaty ever made 
by Japan with a 

western power was 

that in which the 

Americans and the 

Japanese pledged 

themselves to 

maintain “a per- 

fect, | permanent, 

and universal peace 

and a sincere and 

cordial amity be- 

tween the two 

nations,” he con- 

tinued : 


At Kurihama, in 
Japan, stands a mon- 
ument to Commodore 
Perry, raised by the 
Japanese in grateful 
appreciation, upon the 
spot where he landed 
and opened negotia- 
tions for the treaty. 
Was that monument 
henceforth to repre- 
sent dislike and re~ 
sentment? Were the 
two peoples to face 
each other across the 
Pacific in future 
years with angry and 
resentful feelings? 
All this was in- 
evitable if the process which 
have begun was to continue and _ the 
government of the United States looked 
with the greatest solicitude upon the possi- 
bility that the process might continue. 
- . « The great question , which over- 
shadowed all discussion of the treaty of 1894 
was the question: Are the people of the 
United States about to break friendship with 
the people of Japan? That question, I be- 


lieve, has been happily answered in the nega- 
tive. 


seemed to 


Another theme which appears in many 
of Mr. Root’s addresses is the influence 
produced upon international relations and 
the methods of diplomacy by the growth 
of democracy. This is most elaborately 
discussed in a paper which he prepared 
for the first number of The American 
Journal of International Law which was 
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entitled “The Need of Popular Under- 
standing of International Law.” Demo- 
cratic control of international policies 
makes the work of the diplomat more 
difficult in some respects than it was in 
the days of autocratic government, for 
in international controversies a whole 
people may become 
so infected by a 
mob spirit as to 
make it impossible 
for them to per~ 
ceive the rights of 
their adversary. 
This can be pre- 
vented only by in- 
stilling in the minds 
of a considerable 
proportion of the 
people a sense of 
their duties and 
obligations to other 
members of the 
family of nations. 
Mr. Root does not 
underestimate the 
difficulties of such 
an achievement, 
but he is convinced 
of its necessity. 
In an eloquent pas- 
sage he said: 

It is hard for de- 
mocracy to learn the 
responsibilities of its 
power; but the people 
now, not govern- 
: iss ments, make friend- 
ship or dislike, sympathy or discord, peace or 
war, between nations. In this modern day, 
through the columns of the myriad press and 
messages flashing over countless wires, multf- 
tude calls to multitude across boundaries and 
oceans in courtesy or insult, in amity or in de- 
fiance. Foreign officers and ambassadors and 
ministers no longer keep or break the peace, 
but the conduct of each people toward every 
other. The people who permit themselves to 
treat the people of other countries with dis- 
courtesy and insult are surely sowing the wind 
to reap the whirlwind, for a world of sullen 
and revengeful hatred can never be a world of 
peace. Against such a feeling treaties are 


waste paper and diplomacy the empty routine 
of idle form. 


But it would be wrong to conclude 
that Mr. Root regards democracy as nec- 
essarily an obstacle to international un- 
derstanding and good will. On the 
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contrary he finds in the history of the 
dealings of the American democracy with 
other nations one of the most hopeful 
guarantees of international order. He 
says: 

I have hoped that all diplomacy would be 
made better, purer, nobler, placed on a higher 
plane, because America was a democracy. I 
believe it has been: I believe that during all 
our history the right-thinking, the peace-lov- 
ing, the justice-loving people of America have 
sweetened and ennobled and elevated the 
intercourse of nations with each other. 


In conclusion we may quote this sig- 
nificant statement which was doubtless 
suggested by the flagrant violations of in- 
ternational law and the cynical flouting 
of treaty obligations by some of the 
parties to the present war: 


If the law of nations is to -be binding, if 
the decisions of tribunals charged with the 
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application of that law to international con- 
troversies are to be respected, there must be 
a change in theory, and violations of the law 
of such a character as to threaten the peace 
and order of the community of nations must 
be deemed to be a violation of the right of 
every civilized nation to have the law main- 
tained and a legal injury to every nation. 
When a controversy arises between two na- 
tions, other nations are indeed strangers to 
the dispute as to what the law requires in that 
controversy, but they cannot really be strangers 
to a dispute as to whether the law which is 
applicable to the circumstances shall be ob- 
served or violated. Next to the preservation 
of ‘national character, the most valuable pos- 
session of all peaceable nations, great and 
small, is the protection of those laws which 
constrain other nations to conduct based upon 
principles of justice and humanity. Without 
that protection there is no safety for the small 
state, except in the shifting currents of policy 
among its great neighbors, and none for a 
great state, however peaceable and just may 
be its disposition, except in readiness for war. 


Patent Counsel’s Office in Automobile Factory 


Who would expect to find a fully 
equipped law office set down in the heart 
of a great factory? Yet here it is,— 
lawyers, tomes, seals, files, and all,—and, 
like everything else in this vast mechan- 
ism of production, not only present, but 
of established importance. 

Both the general trend of the develop- 
ing art and science of automobile manu- 
facturing and the sharp innovations in- 
troduced by specific inventions combine 
to award the law office, library, and staff 
of specialists in patent law a place of dis- 
tinct significance in the factory. The 
patent counsel’s office in such an insti- 
tution as the Packard Motor Car Com- 
pany of Detroit is at once a means of 
protecting devices already employed, of 
encouraging inventive genius, and of ex- 
ploring the probable ranges of the in- 
dustry. 

Under the direction of the patent 
counsel, in co-operation with the differ- 
ent engineering and manufacturing divi- 
sions, this company investigates the 
feasibility of ideas for improvement of 
its product and of methods of manufac- 
ture, buys patents, negotiates for licenses 
to make or to use patented devices, and 
drafts applications for inventions origi- 
nated within its own plant. Some 300 
patents already are enjoyed by this com- 


pany, and applications for between 200 
and 300 others are now under considera- 
tion in the United States Patent Office. 
Two or three proposals for patents are 
submitted daily, on the average, to the 
patent counsel. Most of them originate 
in the department of technical engineer- 
ing. The engineers, the assistant patent 
counsel, and other professional men are 
under contract to turn over to the com- 
pany their ideas and suggestions for 
patents. Now and then an operative de- 
velops from observation and study of his 
experiences in the factory a patentable 
device or process, as in the case of the 
invention, by an assistant foreman, of 
the machine for making the valuable 
worm bevel gear used in Packard cars. 
The policy adopted by manufacturing 
concerns toward suggestions that may 
result in patents varies with the attitude 
of the institution. The Packard looks 
first toward the prospective improvement 
of its product. If the proposed innova- 
tion or alteration means higher cost of 
manufacture, that element is studied in 
relation to the degree of improvement 
which will result “if the new idea is 
adopted. In general, it has been found 
that the better method or material, or 
whatever it is that may be involved, fre- 
quently is the simpler; and usually the 
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simpler in the long run, if not in the im- 
mediate, is less expensive. 

In his efforts to anticipate . develop- 
ments in automobile engineering, the 
patent counsel of necessity has to be a 
fairly capable engineer, understanding 
the mechanics of both factory and prod- 
uct, and intimately sympathetic with the 
problems of manufacture at any given 
time. He must be ready to risk a mis- 
take on one side only,—and that the side 
of protection. As an instance of this, 
this company bought several rotary valve 
patents in the day when it appeared that 
the rotary valve was to be the thing. To- 
day it is freely admitted by automobile 
engineers that these patents are not worth 
a picayune. A happier experience is 
that with its patent for interchangeable 
and detachable wire wheels. It begins to 
appear as if that would be of large value 
within a few years. 

Some of the notable patents held by 
this organization are: The worm, or 
curve tooth, bevel gear ; selective control ; 
three-point suspension of the motor; ar- 
rangement of throttle control; the two- 
spring carbureter air valve ; the Lanches- 
ter vibration damper; the offset piston 
pin; several patents on rear axle trans- 
mission; and patents covering broadly 
interchangeable and detachable wire 
wheels. 


Probably as wearing work as the pat- 
ent counsel’s office has to perform is that 
of negotiating for licenses on patents 
held by others. The validity of the pat- 
ents involved, the terms of licenses, and, 
sometimes, the enthusiastic regard in 
which a patented device is held by its 
owner, all exact painstaking considera- 
tion. 

But the most careful work has to be 
done in connection with applications for 
patents. Drawings have to be made, spe- 
cifications noted, claims formulated, and 
descriptions written. A word that is a 
shade too vague or a syllable too nar- 
row, or a comma that is misplaced, may 
make all the difference between a valid 
claim and a worthless. The power of 
comprehensive and accurate description 
here appears in something of its real 
value. 

The patent counsel for the Packard 
Motor Car Company is head of a staff of 
two attorneys who specialize, as he does, 
on patent law, and a draughtsman, who 
also is an attorney. His office is fur- 
nished with a library of 600 volumes, in- 
cluding 250 volumes of the Official Pat- 


ent Office Gazette, dating from 1849, 


bound volumes of nearly all the trade 
magazines dealing with motordom, and 
many of the foreign magazines in this 
field. His closest association is with the 
engineering department. 





The Annual Meeting of the American 


Bar Association 


BY HERBERT HARLEY 
of the Chicago Bar 


v HE Chicago meeting of the American 

Bar Association served to emphasize 
constantly growing characteristics of the 
organization. It is becoming less and less 
a mere gathering of kindred souls as an 
outlet for personal friendship and the so- 
cial instinct, and more and more a great 
co-ordinated, working body, grappling in 
serious and intensive manner with the 
public questions toward which the bar 
has a responsibility. 

The sections and committees created 
for expert work function more effective- 
ly in each succeeding year. The Amer- 
ican Bar Association is building for itself 
an important place in the body politic, 
affording expert guidance 
to lay opinion, solving diffi- 
cult technical problems, and 
affording scope to the law- 
yers who most strongly 
sense the public service de- 
mand made upon the pro- 
fession. It is hardly neces- 
sary to say that this de- 
velopment, so marked in re- 
cent years, and so signifi- 
cant of the latest meeting, 
does not in the least 
detract from the 
social pleasures for 
which the organi- 
zation was origi- . 
nally created. Since 
we no longer have 
a frontier, there 
has come about a 
great similarity of 
environment for 
lawyers in every 
one of the forty- . 
eight states. Coin- H 
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cident with _ this n. Geo. 
unity of experience , ae 
has come a sense 
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of nationalism, superseding the sectional- 
ism which was predominant during the 
first century of our nation’s history. The 
fact is that the American bar is now rap- 
idly finding itself and its work. As we 
have still a long road to travel before 
reaching the solidarity of the profession 
common in older nations, it is to be pre- 
sumed that the present striking move- 
ment will continue, and even be aug- 
mented. 

Possibly the most epochal feature of 
the 1916 meeting lies in the conference 
of delegates representing state and local 
bar associations, which was held Mon- 
day of Convention week, for the pur 

pose of considering steps 
calculated to bring about a 
closer relationship between 
the national body and local 
associations. The confer- 
ence accepted two proposals 
submitted by the executive 
council and championed by 
President Root. The first 
provides machinery for ob- 
taining an expression from 
the organized bar through- 
out the country on 
questions of na- 
tional import. It 
will permit of a 
referendum to 
members of ques- 
tions by the execu- 
tive council on the 
initiative of the 
general _— council. 
The new Journal 
of the Association 
will facilitate this 
work, doubtless, 
among the ten 
thousand members 
of the national or- 
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ganization. State bar associations will be 
asked to carry the referendum to their 
members and report results. This is a 
direct recognition of the hegemony of the 
national body. 

A closer practical union is effected by 
the second proposal, which makes presi- 
dents of state bar associations ex officio 
members of the general council, a prin- 
cipal duty of which consists of recom- 
mending a slate of officers, including the 
executive council. 

The proposals will be given effect. A 
third proposal looking to joint member- 
ship in state associations by A. B. A. 
members was accepted by the conference, 
but rejected by the Association in open 
meeting. 

In the section on legal education the 
growing sense of responsibility was evi- 
denced by the adoption of a standard for 
admission which should satisfy the most 
ambitious for a number of years at least. 
The recommendation that candidates for 
the bar should have three years of in- 
struction at an approved law school and 
one year of apprenticeship was made 
after a full discussion. 

The valuable report of the committee 
on ethics led to an important departure ; 
there will be in succeeding years a con- 
ference of delegates from state and local 
associations on the subject of ethics and 
discipline, and this will inevitably result 
in extending throughout the country the 
important work done in recent years by 
similar committees of the Association of 
the Bar of the City of New York and 
the New York County Lawyers’ Associa- 
tion. In some states practical means for 
securing disbarment have been almost 
lacking, and the conference will stimulate 
efforts in this direction. 

The work of the committee on reor- 
ganization, created at the Montreal meet- 
ing in 1913, has now borne fruit in 
bringing about virtual adoption of a 
scheme of internal reorganization mak- 
ing for correct classification of the nu- 
merous committees and sections, so that 
more efficient work can be done, and the 
time during meetings be divided so as 
to avoid conflicts. 

Recognition of the profession’s re- 
sponsibility toward our present deplor- 
able condition of legislation in Congress 
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and state assemblies is afforded by the 
report of the committee on legislative 
drafting. There was also held, for the 
first time, a conference of bill drafters. 
Along this line also is the second annual 
report of the committee on noteworthy 
changes in statute law. 

The Conference on Uniform State 
Laws and the Comparative Law Bureau 
show by their reports continued activity. 
The committee on international law is 
also one of growing importance. 

A dramatic import was given to the 
report of the committee on uniform judi- 
cial procedure, when a despatch was read 
by the president during the annual din- 
ner, telling of the passage finally by both 
Houses of Congress of the act which 
gives to the United States Supreme 
Court authority to create a code of pro- 
cedure through rules. The change from 
minute regulation of procedure by legis- 
latures to regulation by the courts them- 
selves through exercise of the rule-mak- 
ing authority, advocated by Mr. Thomas 
W. Shelton’s committee, is beginning a 
triumphant march through the states. 
Five states have made the beginning, and 
others are on the way. This promises 
to be the most important step toward 
rational procedure and efficiency in the 
courts which has been taken in half a 
century. We may look forward to the 


‘time when much less energy will be dis- 


sipated in litigating in the profitless field 
of procedure. The work to be done by 
the United States Supreme Court will 
doubtless go far toward inculcating mod- 
ern principles of pleading and practice. 

The report of the special committee to 
suggest remedies resulted in a stirring 
debate. On the proposal urged in Con- 
gress with respect to placing the burden 
of proof on the appellant to show that 
alleged error worked a substantial injus- 
tice, an attempt was made to change the 
twice recorded opinion of the Associa- 
tion. At this juncture, President Root 
took the floor, and, in a blaze of indig- 
nant oratory, fairly burned up the oppo- 
nents of the measure. 

Those who had read Mr. Root’s utter- 
ances in recent years, in meetings of the 
New York State Bar Association, were 
prepared for his sincere and powerful 
attack on the faults of the profession as 
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exhibited in litigation, which made the 
greater part of his address as president. 

Another notable address was that of 
Professor Frank J. Goodnow on “Ad- 
ministrative Discretion and Private 
Rights.” The speaker recommended fi- 
nally that there be established in one or 
more of the leading law schools a grad- 
uate department for research in this 
field. 

The much more ambitious plan initi- 
ated at the meeting, last December, of 
the Association of American Law 
Schools, calling for the establishment of 
an Institute of Jurisprudence, was much 
discussed in private. The plan has 
reached the stage of a nrospectus sup- 
ported by a committee of prominent 
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lawyers, as well as by the Association of 
Law Schools. 


The officers for the ensuing year are: 
George Sutherland, President, Salt , Lake 
City, Utah; George Whitelock, Secretary, 
1416 Munsey Building, Baltimore, Md.; Fred- 
erick E. Wadhams, Treasurer, 78 Chapel Street, 
Albany, N. Y.; W. Thomas Kemp, and Gay- 
lord Lee Clark, Assistant Secretaries, 1416 
Munsey Building, Baltimore, Md. The execu- 
tive committee consists of the president, secre- 
tary, and treasurer ex officio, besides the 
following: Elihu Root, New York, N. Y.; 
George T. Page, Peoria, Ill.; Selden P. Spen- 
cer, St. Louis, Mo.; William P. Bynum, 
Greensboro, N. C.; Chapin Brown, Wash- 
i , D. C.; Charles N. Potter, Cheyenne, 
Wyo.; John Lowell, Boston, Mass.; Charles 
Blood Smith, Topeka, Kans.; Ashley Cockrill, 
Little Rock, Ark.; Walter George Smith, 
Philadelphia, Pa. 


Death of Judge Anderson 


Thomas H. Anderson, senior associ- 
ate justice of the Supreme Court of the 
District of Columbia, died on Septem- 
ber 30. 

His service as United States attorney 
for the District of Columbia and as jus- 


tice for fifteen years had won for him 
not only the esteem, but the affection, 
of members of the bar, his associates 
on the bench and court attachés. 

Justice Anderson was born in Belmont 
county, Ohio, June 6, 1848. He was a 
son of John and Amelia Dallas An- 
derson, and was educated at the public 
and select schools of his county and at 
Mount Union College, Ohio, which col- 
lege later conferred upon him the hon- 
orary degree of LL.D. 

After leaving college he taught a 
short time in the schools of Belmont 
and Guernsey counties, and held the 
principalship of the Cambridge High 
School until the fall of 1870, when he 
resigned to finish his law studies. 

On entering the profession he prompt- 
ly made a place for himself, and was 
soon engaged in a lucrative practice in 
the state and Federal courts. In April, 
1893, he removed to Washington. Presi- 
dent McKinley appointed him United 
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States attorney for the District of Co 
lumbia October 4, 1899, and on May 1, 
1901, in recognition of his excellent rec- 
ord as district attorney, President Mc- 
Kinley appointed him a member of the 
Supreme Court of the District of Colum- 
bia, a life position. Among the famous 
cases in which he sat as judge may be 
mentioned the Bonine homicide case, the 
Newman quo warranto case and the 
Hutchins will contest. 

Justice Anderson was an effective 
public speaker, and until appointed to 
the bench had been well known as a po- 
litical speaker for twenty-five years. 
His knowledge of the free-silver coun- 
tries of South America and his power 
to persuade audiences broyight him into 
demand as a speaker in the presidential 
campaigns of 1896 and 1900. He ac- 
quired his familiarity with the South 
American monetary system through his 
service as envoy extraordinary and min- 
ister plenipotentiary of the United States 
to Bolivia, to which position he had been 
appointed by President Harrison in 
1899, and while holding it wrote “The 
Hand Book on Bolivia,” which gives in- 
teresting and authentic information con- 
cerning that republic. 
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A Model Kentucky Law Building 


One of the best-equipped, most con- 
venient, and commodious law buildings 
in the country is that occupied by the 
firm of Harkins & Harkins, in Prestons- 
burg, Kentucky. 

It is an interesting fact to note that 
there has been a Harkins law office in 
Prestonsburg since 1839, when Hugh 
Harkins, great grandfather of the junior 
member of the present firm, was admitted 
to the bar and commenced the practice 
of his profession. John Harkins was 
admitted to practice in 1853, Walter S. 
Harkins in 1877, and Joseph D. Harkins 
in 1906, the two latter composing the 
present firm. 

The first building in Prestonsburg con- 
structed exclusively for law office pur- 
poses was built by Walter S. Harkins 
about 1884, and was used until the con- 
struction of the present building. It was 
spoken of in the different books, written 
with reference to the history of the Big 
Sandy Valley, as being a model of con- 
venience. The first serious attempt at 
the collection of a large library and of 
keeping it up-to-date was made in this 
office, and the original building was used 


until the continued growth both of the 
library and of law business made it nec- 
essary to procure additional room. 

After a study of present needs and 
prospective demands, the arrangement of 
the present structure was decided upon, 
and an architect was commissioned to 
work out the details. The result was 
entirely satisfactory both from an archi- 
tectural point of view and from consid- 
erations of comfort and convenience in 
carrying on work. The members of the 
firm of Harkins & Harkins had occasion 
from time to time to visit many of the 
larger law offices in different cities, par- 
ticularly in the east, and when their new 
building was planned and the interior 
decided upon they incorporated in it 
every convenience which they had ob- 
served or concerning which they could 
obtain information. 

The exterior walls of the building are 
constructed of stone; the partition walls 
are of brick; the floors and ceilings are 
of steel and hollow tile arches, with hard- 
wood floors for the two private offices, 
and tile floors for the remainder of the 
building. The roof is of tile, green in 
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color. The electrical work is entirely in 
conduit. The vault is equipped with steel 
filing devices, and a door that is almost 
burglar-proof. The building is cleaned 
by the use of an electric vacuum system 
located in the basement, and heated by 
hot water, the heat in the different rooms 
being controlled automatically by elec- 
tricity. There is an inter-communicating 
telephone system connecting each room 
in the building, and in addition there is 
a push-button system connecting each 
room with the stenographer’s room. 
One point of special advantage is that 
the library can only be entered from one 
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of the two private offices, and not from 
any other part of the building. The 
library (which, by the way, includes 
among its numerous volumes the L.R.A, 
system, both old and new series, the L, 
ed. Supreme Court Reports, and Ruling 
Case Law) is always open to the use of 
all lawyers, both resident and visiting, 
and Messrs. Harkins & Harkins take 
pleasure in having all visiting lawyers 
make such use of their office and library 
as may best suit their convenience. 

The building reflects credit upon its 
designers, and in every detail promotes 
efficiency in the transaction of business, 


A Tennessee Law Office 


The picture below discloses the exte- 
rior of the well-appointed building 
erected by Mr. E. C. Knight at Livings- 
ton, Tennessee, the first floor of which is 
occupied by him as his permanent office 
home. The view to the left shows two 
sides of the library or private study. 
The library extends all the way around 
the room, the same as is shown on the 
two sides by the picture. The suite of 
offices also includes a_ well-furnished 
front or reception room, and a well- 
equipped middle room for the transaction 
of business. 

The structure is well located and used 
exclusively as an office building. It is 
heated throughout with hot water. The 


interior is quarter-sawed hand-finished 
oak artistically matched. There are tele- 
phone connections, and the offices are 
wired for electric lights. 

It has been Mr. Knight’s aim to make 
the building a model of completeness, 
comfort, and utility. 

The lawyer who surrounds himself 
with modern business conveniences, a 
splendid library and appropriate furnish- 
ings will not only attract clients, but be 
able to render them ampler service. That 
so many lawyers are devoting serious 
study to the question of suitable offices 
and the convenient transaction of busi- 
ness is an encouraging sign. 
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How much lies in Laughter; the cipher-key, wherewith we decipher the whole man —Cazrlyle. 


Sat Upon. A late police magistrate 
was a most painstaking judge in all his 
cases, and in important ones it was his 
custom to defer summing up until the 
next sitting of the court. On one occa- 
sion he gave an exhaustive decision on a 
case, after which the lawyer for the 
plaintiff rose and questioned it. 

“Pardon me,” said his Worship. “I 
cannot allow you to reopen this case after 
I have given my final decision. I may be 
wrong, but that is my opinion.” 

The lawyer quickly replied: 

“Then, your Worship, I know it is no 
use my knocking my head against a brick 
wall. I suppose I must sit down.” 

The magistrate adjusted his eyeglasses, 
and looking sarcastically at the lawyer, 
said: 

“Sir, I know it is no use your knock- 
ing your head against a brick wall; but 
I may add that I know of no one who 
could perform such an operation with 
less injury to himself than you.” 


Blissful Ignorance. James C. McRey- 
nolds, who investigated the tobacco trust 
for the government, thereby bringing on 
a lot of things, says that just after he 
started practising law in a small town 
down in Tennessee, a few years ago, a 
stout hillsman came into his office one 
day and announced that he desired to sue 
a neighbor for $10,000 damages. 

“Two years ago,” he stated, “he called 
me a hippopotamus.” 

“Two years ago!” echoed McRey- 
nolds. “Why didn’t you sue him sooner ?” 

“Well, suh,” said the injured party, 
“until that there circus come through 
here last week I thought all the time he 
was paying me a compliment.”—Satur- 
day Evening Post. 


Drugged. Physician — This man’s 
condition is not due to drink. He’s been 
drugged. 

Policeman (turning pale and speaking 
timidly)—I’m afraid -ye’re right, sir. I 
drugged him all the way—a matter of a 
hundred yards or more. 


A Quick Diagnosis. A youthful phy- 
sician had been summoned as a witness 
in a case which depended on technical 
evidence, and opposing counsel in cross- 
examination asked several sarcastic ques- 
tions about the knowledge and skill of 
so young a doctor. 

“Are you,” he asked, “entirely familiar 
with the symptoms of concussion of the 
brain?” 

Vee 

“Then I should like to ask your opin- 
ion of a hypothetical case. Were my 
learned friend, Mr. Banks, and myself to 
bang our heads together, should we get 
concussion of the brain?” 

“Mr. Banks might.” — Pittsburgh 
Chronicle Telegraph. 


Making a Bad Matter Worse. It is a 
dangerous thing, when you have let slip 
an unfortunate remark, to try to cover 
up the blunder. 

Mrs. G. was talking with the wife of 
Judge H. about her son’s choice of a 
profession. “I don’t want him to be a 
lawyer,” she said. 

“Why not?” said the judge’s wife. “I 
think there is nothing much finer than 
the legal profession for a bright boy.” 

“Well,” said Mrs. G., bluntly, “a law- 
yer has to tell so many lies.” Then it 
dawned on her that she was talking to the 
wife of a lawyer; so she hastily added, 
“That is—er—to be a good lawyer!”— 
Youth’s Companion. 
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A Cautious Owner. A Pennsylvania 
farmer was the owner of a good Alder- 
ney cow. A stranger, having admired 
the animal, asked the farmer: “What 
will you take for your cow?” 

The farmer scratched his head for a 
moment and then said: ‘“Look-a-here, 
be you the tax assessor or has she been 
killed by the railroad?’”—San Francisco 
Argonaut. 


An Appreciative Client. A young 
Concord lawyer had a foreign client in 
police court the other day. It looked 
rather black for the foreigner, and the 
Concord man fairly outdid himself in 
trying to convince the magistrate that his 
client was innocent. 

The lawyer dwelt on the other’s igno- 
rance of American customs, his straight- 
forward story and enough other details 
to extend the talk fully fifteen minutes. 
His client was acquitted. 

In congratulating the freed man the 
lawyer held out his hand in an absent, 
though rather suggestive, manner. The 
client grasped it warmly. 

“Dot was a fine noise you make,” he 
said. “Thanks. Goo’by.”—Concord (N. 
H.) Monitor. 


The Verdict Was. A young lawyer, 
not noted for intelligence, succeeded in 
getting a client acquitted of murder. 
Meeting a friend a few days afterwards, 
the lawyer was greeted with warm con- 
gratulations. 

“Yes,” he said, mopping his brow, “I 
got him off, but it was a narrow escape.” 

“A narrow escape! How?” 

“Ah, the tightest squeeze you ever saw. 
You know I examined the witnesses and 
made the arguments myself, the plea be- 
ing self-defense. The jury was out two 
whole days. Finally, the judge called 
them before him and asked what. the 
trouble was. 

““Only one thing, my Lord,’ replied 
the foreman. ‘Was the prisoner’s coun- 
sel retained by him or appointed by the 
court?” 

“*No, gentlemen, the prisoner is a man 
of means,’ said the judge, ‘and engaged 
his own counsel.’ 

“T could not see what bearing the 
question had on the evidence,” continued 
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the lawyer, “but ten minutes later, in filed ~ 
the jury, and what do you think the ver- | 
dict was?” 
“What?” asked his friend. } 
“Why, not guilty,-on the ground of 
insanity.”—Rochester Times. 


A Suspicious Circumstance. York. — 
shire farmer (bursting into village inn); 
“What do you think, Silas? The bones % 
of a prehistoric man have been discov- | 
ered on Jim White’s farm.” 

Innkeeper: “Great Gosh! I hope | 
poor Jim'll be able to clear hisself at the 7 
coroner’s inquest !”—Rochester Post Ex- 7 
press. 


His Reputation Was Good. Lawyer | 
(to witness)—What is the defendant's © 
reputation for veracity? ; 

Witness—He’s considered the biggest ~ 
eater anywhere around. I saw him get” 
outside of a dozen hard-boiled eggs, two 7 
dozen fried oysters, half a ham, three 7 
dozen pancakes, and— 

Lawyer—No, I don’t care what he 
eats; I asked you what his reputation for § 
veracity is. ' 

Witness—Oh, I thought you said vo- 
racity.— Pathfinder. 


Time Didn't Matter. 


A prominent : 
lawyer tells this tale of the hills of Ken- > 


tucky: He had been in Jackson county = 
during the hearing of a big land case, 7 
and after the strain of several weeks in © 
the court room decided to take a trip up 
in the mountains and enjoy the quiet- 7 
ing influence of the hills. He traveled % 
the paths and narrow mountain roads 7% 
till he found himself, at the end of sev- 7 
eral days’ journey, about 40 or 50 miles 7 
from the railroad.. It was about noon, ~ 
the lawyer judged, for his watch had run 
down, and he could not be exact. But in © 
the midst of this deep contemplation the 
lawyer came upon an old darky sitting © 
upon a boulder alongside the road. ‘ 
“What time have you?” he asked of 
the old darkey. 4 
“Well, suh, boss, the old Waterberry = 
says she’s about 11:50,” was the reply. 
“Is that sun time or railroad time?” = 
again questioned the lawyer. 
“What diffunce does that make? 
am about as fer from here as the other.” 4 
—Louisville Times. 
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